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THE  NORTH  AMERICAN  FREE  TRADE  AGREE- 
MENT AND  ITS  ENVIRONMENTAL  SIDE 
AGREEMENTS 


TUESDAY,  OCTOBER  19,  1993 

U.S.  Senate, 
Committee  on  Environment  and  Public  Works, 

Washington,  D.C. 

The  committee  met,  pursuant  to  notice,  at  2:10  p.m.  in  room  406, 
Dirksen  Senate  Office  Building,  Hon.  Max  Baucus  [chairman  of  the 
committee]  presiding. 

Present:  Senators  Baucus,  Lautenberg,  Reid,  Metzenbaum,  Boxer, 
Chafee,  Kempthorne,  and  Warner. 

OPENING  STATEMENT  OF  HON.  MAX  BAUCUS,  U.S.  SENATOR 
FROM  THE  STATE  OF  MONTANA 

Senator  Baucus.  The  hearing  will  come  to  order. 

I'm  very  pleased  to  welcome  this  very  distinguished  panel  to  the 
committee.  It's  been  a  great  pleasure  over  the  years  to  work  with 
each  of  you  on  issues  including  NAFTA,  issues  beyond  NAFTA. 
We're  very  honored  that  all  three  of  you  are  here,  and  the  pres- 
ence of  each  of  you  testifies  to  the  importance  of  the  NAFTA  and 
its  environmental  side  agreements  and  their  importance  to  the 
economy  and  their  importance  to  the  environment. 

I  regard  the  environmental  side  agreement  as  a  landmark  in  the 
history  of  American  trade  agreements.  It  sets  a  permanent  prece- 
dent for  making  environmental  protection  a  top  priority  in  trade 
negotiations.  It  allows  us  to  use  trade  sanctions  to  retaliate  when 
governments  will  not  enforce  their  environmental  laws.  It  is  good 
environmental  policy,  and  it  comes  at  a  time  when  we  have 
reached  an  environmental  and  public  health  crisis  on  the  border. 

Last  June  I  visited  El  Paso  and  Juarez,  and  what  I  found  there 
was  not  so  much  shocking  as  it  was  repugnant  and  disgusting.  In 
Juarez  alone,  55  million  gallons  of  industrial  sludge  and  24  million 
gallons  of  raw  sewage  flow  into  the  Rio  Grande  every  day.  That  is 
enough  to  fill  up  and  empty  the  Capitol  dome  17  times  a  day,  every 
day,  every  week,  every  month,  every  year.  That's  just  the  gunk  we 
know  about. 

At  Juarez,  the  Rio  Grande  is  about  50  feet  wide  and  4  feet  deep, 
and  it  literally  stinks.  It  is  full  of  sewage,  garbage,  and  industrial 
waste.  A  drainage  canal  running  alongside  it,  nicknamed  "aquas 
negras,"  or  black  waters,  is  even  worse.  And  worst  of  all,  although 
you  can't  see  them,  there  are  the  chemical  plumes  underground 
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reaching  across  the  ,river  to  contaminate  drinking  water  for  Ameri- 
cans and  Mexicans  alike. 

That  was  my  firsthand  experience,  and  a  GAO  study  found  that 
conditions  are  the  same  all  along  the  border  in  the  maquiladora 
zones.  GAO  investigators  discovered  that  eight  out  of  ten  maquila- 
doras  operate  in  blatant  violation  of  Mexican  environmental  law. 
As  things  stand  today,  American  taxpayers  pay  to  clean  up  what 
little  garbage  and  waste  is  cleaned  up  at  all,  and  the  pollution 
causes  preventable  diseases  and  makes  taxpayers  and  law-abiding 
firms  pay  higher  insurance  rates. 

NAFTA  will  change  this.  It  will  eliminate  the  maquiladora  pro- 
gram and  allow  us  to  use  trade  sanctions  against  future  environ- 
mental outlaws.  But  the  environmental  crisis  on  the  border  re- 
quires direct  action  before  things  get  worse,  so  I  am  very  pleased 
that  accompanying  NAFTA  is  a  border  plan  that  will  take  care  of 
the  most  pressing  needs.  The  Administration  has  now  agreed  with 
Mexico  on  a  plan  to  create  a  Border  Environment  Cooperation 
Commission.  This  will  help  border  States  and  communities  arrange 
financing  for  environmental  infrastructure  projects  and  oversee  the 
use  of  the  money. 

Obviously,  some  questions  remain.  We  have  to  work  with  the  ad- 
ministration on  financing  the  portion  of  the  border  infrastructure 
expected  to  come  from  the  United  States  Government.  But  there  is 
no  question  whatsoever  that  NAFTA  will  make  the  North  Ameri- 
can environment  in  general,  and  the  border  environment  in  par- 
ticular, cleaner  and  healthier  than  it  is  today.  That  means  the 
NAFTA  is  good  environmental  policy,  and  it  looks  even  better 
when  we  consider  the  alternative — that  is,  sticking  with  the  status 
quo,  letting  the  maquiladora  program  thrive,  watching  as  millions 
of  gallons  of  industrial  sludge  and  raw  sewage  pour  out  of  the  Rio 
Grande  every  day. 

When  we  looked  at  the  NAFTA  agreement  negotiated  by  the 
Bush  Administration,  many  of  us  who  are  concerned  with  environ- 
mental issues  demanded  a  better  deal.  We  got  it.  President  Clinton 
has  given  us  a  NAFTA  that  will  be  good  for  our  health  and  for  our 
environment.  That  is  why  I  and  the  vast  majority  of  American  en- 
vironmentalists support  it. 

Now  we'll  turn  now  to  Senator  Metzenbaum. 

OPENING  STATEMENT  OF  HON.  HOWARD  M.  METZENBAUM,  U.S. 
SENATOR  FROM  THE  STATE  OF  OHIO 

Senator  Metzenbaum.  I'm  very  pleased  that  we  have  Secretary 
Bentsen  and  Administrator  Browner  and  Governor  Richards  here 
with  us  today  to  talk  about  the  proposed  North  American  Free 
Trade  Agreement.  I  don't  think  it's  any  secret  I  respect  their  posi- 
tion, I  just  disagree  with  it,  because  I  believe  that  NAFTA  will 
eliminate  hundreds  of  thousands  of  American  jobs,  leaving  the  in- 
dustrial landscape  literally  littered  with  abandoned  factories.  Pres- 
ently, Mexican  workers  earn  $2.17  an  hour,  in  some  areas  even  less 
than  that.  That's  less  than  one-seventh  of  the  $15.45  earned  by 
American  manufacturing  workers.  If  NAFTA  is  adopted,  we  will 
lose  literally  hundreds  of  thousands,  if  not  millions,  of  jobs. 


But  rm  also  concerned  and  the  issue  here  before  us  today  has  to 
do  with  NAFTA's  impact  on  the  environment,  and  the  environmen- 
tal side  agreement  that  has  been  negotiated,  in  my  humble  opin- 
ion, will  not  correct  NAFTA's  flaws.  The  environmental  side  agree- 
ment involves  a  convoluted  dispute  resolution  process  that  has  lim- 
ited opportunity  for  public  participation.  I've  looked  at  the  various 
side  agreements,  including  the  labor  one,  and  it's  unbelievable  how 
convoluted,  how  protracted,  how  spread  out,  how  delays  will  occur, 
and  I  don't  believe  it  will  accomplish  nearly  that  which  it's  been 
promised  that  they  will  do. 

The  environmental  agreement  will  not  adequately  protect 
against  the  exploitation  of  natural  resources,  as  I  see  it,  and  it  will 
not  ensure  that  NAFTA  will  not  be  used  to  weaken  Federal  or 
State  environmental  laws.  Of  course,  these  are  not  just  inside-the- 
beltway,  think-tank  concerns.  I  went  to  Mexico  last  October  to  see 
for  myself  how  the  maquiladora  program  is  operating,  and  I  must 
tell  you  it  was  a  disturbing  sight. 

In  Matamoros,  American-owned  companies,  some  of  which  came 
from  my  own  community  of  Cleveland,  employ  Mexican  workers 
who  live  in  horrifying  squalor.  The  streets  are  rife  with  garbage 
and  with  polluted  waters.  The  plants  at  our  American-owned  com- 
panies, some  of  which  come  from  my  own  community,  are  letting 
wastewaters  go  into  the  public  facilities,  into  the  waterways,  with 
no  attempt  to  do  that  which  is  right  and  protect  the  public. 

The  homes  are  one-room  cardboard  shacks  and  patched-  together 
wooden  shanties  without  electricity  or  running  water.  The  children 
breathe  air  thick  with  pollutants  and  bathe  in  unfiltered  streams 
filled  with  toxic  runoff  from  nearby  plants.  The  highest  rate  of  an- 
acephali,  a  fatal  defect  in  which  babies  are  born  without  brains,  is 
found  in  Cameton  County,  Texas,  just  across  the  Rio  Grande  from 
Mexico.  This  defect  has  been  linked  to  the  exposure  of  pregnant 
women  to  certain  toxic  chemicals  found  in  abundance  in  maquila- 
dora areas.  I  don't  believe  the  environmental  agreement  will  ad- 
dress these  problems  adequately. 

I  understand  the  administration  has  just  completed  negotiations 
with  Mexico  on  the  issue  of  border  cleanup,  but  I'm  concerned  that 
the  $8  billion  proposed  for  infrastructure  projects  will  just  be  total- 
ly inadequate  to  do  the  job.  The  Sierra  Club  suggests  that  $21  bil- 
lion will  be  needed  to  address  the  total  cost  for  NAFTA-related  en- 
vironmental needs.  But  even  if  we  spend  $30  billion,  not  the  $8  bil- 
lion, not  the  $21  billion  that  the  Sierra  Club  is  talking  about, 
NAFTA  as  it  is  currently  drafted,  in  my  opinion,  is  a  bad  agree- 
ment. 

A  number  of  witnesses  will  make  the  argument  that  NAFTA 
provides  an  unprecedented  opportunity  to  negotiate  on  environ- 
mental issues  in  trade  discussion.  I  understand  and  I  can  appreci- 
ate that  argument.  However,  if  we  don't  demand  more  in  terms  of 
environmental  protection,  we  will  indeed  settle  for  less,  and  this 
Senator,  as  well  as  a  number  of  Americans,  is  not  willing  to  settle 
for  less  when  it  comes  to  protecting  our  environment. 

I'm  sorry  that  I'm  not  a  warmer  host  to  our  guests  this  after- 
noon, but  I  usually  try  to  say  what's  on  my  mind.  I  do  want  to 
apologize  that  in  10  minutes  I  must  leave,  because  I'm  chairing  an- 
other hearing  right  down  the  hall. 


Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you  very  much,  Senator. 

Senator  Lautenberg? 

OPENING  STATEMENT  OF  HON.  FRANK  R.  LAUTENBERG,  U.S. 
SENATOR  FROM  THE  STATE  OF  NEW  JERSEY 

Senator  Lautenberg.  Thank  you  very  much,  Mr.  Chairman.  It's 
nice  to  welcome  three  such  good  friends  to  the  panel,  and  I  appreci- 
ate the  opportunity  to  hear  from  them. 

The  topic  that  we're  exploring  today  is  crucial  even  for  those  of 
us  who  are  not  from  southern  border  States.  Border  cleanup,  how- 
ever, is  an  important  issue,  and  it's  an  issue  because  NAFTA  isn't 
like  any  other  trade  agreement.  It  raises  a  concerns  that  we  don't 
ordinarily  have  to  consider  or  contend  with  when  we  codify  our 
trade  relationships. 

An  example:  In  the  late  1980's,  we  negotiated  a  free  trade  agree- 
ment with  Canada,  but  despite  the  fact  that  we  share  a  continent- 
long  border  with  Canada,  the  issue  of  border  cleanup  was  not, 
frankly,  an  issue,  let  alone  the  subject  of  a  side  agreement.  The 
same,  however,  isn't  true  of  NAFTA.  Environmental  conditions  be- 
tween the  U.S.  and  Mexico  are  often  widely  different,  and  in  order 
to  forge  a  trade  agreement,  we've  taken  the  unprecedented  step  of 
hammering  out  a  separate  agreement  on  enforcing  environmental 
laws  and  another  one  on  cleaning  up  the  border. 

This  isn't  to  say  that  such  efforts  are  misplaced.  Not  at  all.  Far 
from  it.  But,  again,  the  fact  that  we  have  to  undertake  them  in  the 
first  place  sets  off  certain  warning  bells.  Mexico  is,  in  many  ways, 
a  very  different  country  from  ours  in  how  it  views  environmental 
protection,  how  it  enforces  its  environmental  laws,  how  it  struc- 
tures its  wages,  how  it  organizes  its  political  system,  how  it  distrib- 
utes its  wealth. 

How  similar  must  another  nation  be  to  our  own  politically,  eco- 
nomically, socially,  before  it  is  in  America's  national  interest  to 
enter  a  trade  agreement?  What  are  the  merits  of  trying  to  move 
another  nation  on  our  own  versus  offering  that  nation  an  incen- 
tive— say,  a  future  trade  agreement — to  make  improvement  on  its 
own?  These  are  fundamental  questions,  and  they  are  questions  we 
don't  ordinarily  have  to  ask,  but  unless  we  can  answer  them,  it's 
difficult  to  determine  how  one  ought  to  view  NAFTA. 

I  haven't  made  up  my  mind  about  NAFTA.  During  niy  time  in 
the  Senate  and  my  time  before  election  to  the  Senate,  I've  been  a 
strong  advocate  of  free,  fair  trade.  In  my  State  of  New  Jersey,  ex- 
ports are  extremely  important.  Opening  new  markets  is  vital  to 
creating  jobs.  That's  why  I  supported  the  successful  completion  of 
the  Uruguay  Round,  which  will  have  an  impact  much  more  pro- 
found than  NAFTA.  GATT  speaks  to  how  we  ought  to  structure 
our  future  relationships  with  the  international  community,  but 
only  NAFTA  includes  provisions  which  require  us  to  pay  for  a 
process  which  corrects  mistakes  of  the  past.  Not  just  ours,  theirs. 
In  that  context,  NAFTA  is  unique.  It  raises  peculiar  concerns  be- 
cause Mexico  has  been  so  vastly  different  than  the  U.S.  This  hear- 
ing offers  us  the  chance  to  address  some  of  these  concerns,  and, 
Mr.  Chairman,  I  look  forward  to  hearing  the  testimony. 


Thank  you. 

Senator  Baucus.  Thank  you,  Senator. 

Senator  Reid? 

OPENING  STATEMENT  OF  HON.  HARRY  REID,  U.S.  SENATOR 
FROM  THE  STATE  OF  NEVADA 

Senator  Reid.  Mr.  Chairman,  I  appreciate  your  holding  this  hear- 
ing. It's  important,  because  there  are  those  of  us  who  need  more 
information,  and  we  couldn't  have  a  better  lineup  than  we  have 
today  both  in  the  first  panel,  with  the  Governor  of  Texas,  Secretary 
Bentsen,  and,  of  course,  the  Administrator  of  the  Environmental 
Protection  Agency,  and  the  members  of  the  next  panel  will  be  most 
helpful. 

I  think  it's  important  to  note  that  there  are  many  of  us  like  Sen- 
ator Lautenberg  who  haven't  definitely  decided  on  how  we're  going 
to  vote  on  NAFTA.  If  I  had  to  cast  a  vote  tomorrow,  I  would  vote 
against  it,  but  that  doesn't  mean  that's  how  I'll  vote  if  I  can  be  sat- 
isfied on  environmental  issues,  and  that's  why  we're  here  today, 
and  on  some  of  the  work  condition  problems  that  have  been  talked 
about. 

Mr.  Chairman,  as  Mo  Udall  once  said,  everything's  been  said,  but 
not  everyone  has  said  it.  So  I  think  that  I  will  stop  here  and  listen 
to  what  our  witnesses  have  to  say. 

Senator  Baucus.  Now  I'll  turn  to  our  panel.  We're  very  honored 
to  have  such  a  distinguished  panel.  I'm  hard  pressed  to  think  when 
we've  had  a  more  distinguished  panel.  I  don't  think  we  have,  at 
least  since  I've  been  Chairman  of  this  committee. 

We'll  begin  with  our  very  good  friend,  one  of  the  best  committee 
chairmen  this  Senate  has  ever  had,  former  Chairman  of  the  Fi- 
nance Committee,  now  Treasury  Secretary,  Lloyd  Bentsen. 

Mr.  Secretary,  why  don't  you  proceed? 

STATEMENT  OF  HON.  LLOYD  M.  BENTSEN,  SECRETARY  OF  THE 
TREASURY,  ACCOMPANIED,  BY  JEFFREY  SCHAEFER,  ASSIST- 
ANT SECRETARY  FOR  INTERNATIONAL  AFFAIRS 

Mr.  Bentsen.  Thank  you  very  much,  Mr.  Chairman,  and  I'm 
honored  to  be  here  with  my  friend,  Carol  Browner,  and  my  Gover- 
nor, Ann  Richards,  and  before  this  distinguished  committee  listen- 
ing to  the  concerns  about  the  environment. 

I  wonder  if  they  think  Mexico  is  going  to  go  away?  It's  our  neigh- 
bor. I  was  born  and  reared  on  that  border.  I've  seen  profound 
changes  taking  place,  starting  with  Dela  Madrid  and  now  with  Sa- 
linas— amazing  changes  in  attitude  toward  the  United  States.  It 
was  always  campaigning  against  the  colossus  of  the  North.  Change 
in  attitude.  Change  in  attitude  toward  the  environment.  Watching 
the  President  of  Mexico  close  down  two  major  refineries  in  Mexico 
City  because  of  pollution  at  a  time  of  high  unemployment.  That's  a 
high  cost  to  a  politician,  but  that's  what  he  did.  Talking  about  the 
cost  of  putting  in  catalytic  converters  in  cars  to  try  to  address  the 
environmental  concerns.  But  that's  what  he  did. 

If  you  don't  have  this  agreement,  the  greatest  trade  agreement 
we  have  ever,  ever  created,  then  how  is  this  suddenly  taken  care 
of?  I've  watched  26  million  gallons  of  raw  sewage  coming  down  in 


Nuevo  Laredo,  down  the  Rio  Grande.  I've  seen  the  reports  of  brain 
damage  and  what  they  try  to  attribute  it  to.  But,  again,  we're  talk- 
ing about  addressing  those  concerns  in  a  bilateral  way  between  two 
nations  to  be  better  neighbors.  That's  what  we're  pursuing  in  this 
situation.  We  now  have  a  trio  of  agreements  offering  important 
economic  benefits  for  Americans,  for  Mexicans,  and  Canadians 
alike. 

I  hear  people  talking  about  low  wages.  I  heard  the  statement 
made  by  the  Senator  as  to  the  differential  in  wage  rates.  Let  me 
tell  you,  if  low  wages  is  the  problem,  then  watch  out  for  Bangla- 
desh, watch  out  for  Haiti.  If  low  wages  is  the  problem,  why  do  you 
think  BMW  and  Mercedes-Benz  decided  to  build  their  new  plants 
in  the  United  States?  Why  didn't  they  go  to  Mexico?  The  other  day 
I  was  at  Texas  Instruments'  new  billion-dollar  plant.  When  you  put 
a  billion  dollars  in  a  plant,  as  my  friend  Senator  Lautenberg  who's 
a  very  successful  businessman,  well  knows,  you  give  it  a  very  care- 
ful study,  and  you  check  it  out  throughout  the  world.  They  didn't 
go  to  Mexico.  They're  building  it  right  here  in  the  United  States. 
The  American  worker  today  is  the  most  productive  worker  in  the 
world. 

When  you  talk  about  some  of  these  plants  that  went  to  Mexico, 
why  did  they  go?  Because  you  have  restrictive  investment  laws 
that  you  can't  sell  in  Mexico  unless  you  produce  in  Mexico.  You 
have  to  buy  two  of  their  cars  before  they  buy  one  of  ours.  That's  in 
their  laws.  You  have  to  buy  $20,000  of  automobile  parts  before  they 
buy  $10,000  from  us.  That  is  due  to  their  restrictive  investment 
laws.  That's  what  we're  talking  about  getting  rid  of,  changing,  lev- 
eling the  playing  field,  reducting  their  tariffs,  which  are  still  two 
and  a  half  times  ours.  That's  what  we're  trying  to  change.  Creating 
a  situation  where  those  tariffs  would  go  to  zero,  half  of  them,  the 
first  day,  and  after  five  years,  two-thirds  of  them  go  to  zero,  and 
after  the  phase-out  of  15  years,  the  rest  of  them  going  to  zero. 
That's  why  it  creates  jobs  for  us. 

If  you  look  at  what's  happening  to  the  world  and  where's  the 
fastest  growing  part  of  the  world  today,  it's  in  Asia,  and  we  have  to 
be  there  and  trading  and  working  at  it.  But  we  know  the  Japanese 
have  an  edge  on  us  there,  and  the  Chinese  have  an  edge  on  us. 
Where  is  the  second  fastest  growing  area  in  the  world?  It  is  Latin 
America,  and  we  have  the  edge.  Mexicans  like  U.S.  products.  Sev- 
enty percent  of  products  they  import  come  from  the  United  States 
of  America.  I  promise  you  if  this  agreement  isn't  put  into  force,  the 
Japanese  or  the  Europeans  will  be  just  delighted,  and  they'll  be 
moving  in  to  take  those  markets  and  related  jobs.  That  ought  to  be 
a  concern  to  people  throughout  this  country  of  ours. 

But  we're  talking  about  a  trade  agreement  that  encourages  envi- 
ronmentally sensitive  investment  and  promotes  development  that 
protects  and  preserves  that  environment.  The  supplemental  agree- 
ment on  the  environment  recognizes  the  obligation  to  enforce  those 
environmental  laws.  It  also  provides  for  accountability  and  dispute 
settlement.  It  includes  possible  trade  sanctions. 

Administrator  Browner  is  going  to  discuss  the  environmental  as- 
pects of  NAFTA  in  more  detail,  but  I  want  to  focus  on  the  border 
environmental  clean-up  agreement,  which  we  tentatively  complet- 
ed last  week  with  Mexico.  It's  a  new  model  for  international  coop- 


eration  at  the  grassroots  level  to  design,  to  finance,  and  build  envi- 
ronmental projects.  We  have  an  innovative  approach  to  a  shared 
problem.  It's  the  best  thing  I've  ever  seen  done  for  that  border. 

The  NAFTA  package  offers  us  the  opportunity  to  assure  that 
these  concerns  are  going  to  be  addressed.  I  know  the  importance  of 
clean  water,  safe  drinking  water,  joint  efforts  that  reflect  the  needs 
and  the  concerns  of  people  on  both  sides  of  that  river.  I  understand 
the  importance  of  involving  local  communities.  States,  and  private 
interest  groups  in  the  decisions  that  affect  their  lives.  I  also  know 
that  NAFTA  is  not  the  cause  of  environmental  problems  on  the 
border,  but  it  is  the  solution.  Pass  NAFTA,  and  we  make  progress 
on  cleaning  up  that  environment.  Fail  to  pass  it,  and  it's  business 
and  polluting  as  usual. 

Our  new  agreements  let  us  address  those  problems,  and  they'll 
generate  significant  new  financing  to  support  the  cleanup  efforts  at 
minimal  cost.  We're  creating  two  new  institutions.  The  first  is  a 
U.S.-Mexican  Border  Environment  Cooperation  Commission  to  help 
coordinate  projects  and  put  together  financing  packages.  The 
second  is  a  new  U.S.-Mexican  Border  Financing  Facility  to  provide 
an  additional  source  of  financing  to  support  border  environmental 
infrastructure  projects. 

The  new  coordinating  agency  will  help  border  States  and  commu- 
nities arrange  financing  for  environmental  infrastructure  projects 
and  oversee  the  use  of  the  money.  It  will  give  priority  initially  to 
wastewater  treatment,  drinking  water,  and  municipal  waste 
projects.  The  degree  of  public  and  local  participation  will  be  un- 
precedented in  an  international  agreement.  It's  going  to  include  a 
broad-based  board  of  directors,  with  Federal,  State,  and  local  gov- 
ernment and  public  representation,  as  well  as  a  Public  Advisory 
Council,  all  drawn  from  the  border  region. 

Now,  let  me  emphasize  this  commission  is  not  a  sovereign  power. 
It  can  only  offer  its  services  to  State  and  local  bodies  and  assist 
them  in  cooperative  activities.  Let  me  take  you  through  how  this 
new  entity  would  function.  If  Cuidad  Juarez,  Mexico,  decided  to 
build  a  wastewater  treatment  plant  to  prevent  sewage  from  being 
dumped  in  the  Rio  Grande,  it  could  ask  the  Border  Environment 
Cooperation  Commission  for  help  in  designing  the  project  and  in 
finding  the  financing.  The  commission  would  offer  that  help  and 
encourage  Cuidad  Juarez  to  work  with  El  Paso,  its  sister  city  in 
Texas,  in  proposing  such  a  project. 

Once  that  project  is  ready  for  formal  review,  it  would  then  go  to 
the  advisory  council  for  comment  and  then  on  to  the  board  of  direc- 
tors for  certification.  Each  project  would  have  an  environmental  as- 
sessment, and  the  public  would  be  able  to  comment  prior  to  board 
consideration.  If  the  directors  certified  the  project  met  appropriate 
engineering,  environmental,  and  financial  standards,  the  commis- 
sion would  try  to  assemble  a  financing  package  from  the  private, 
public,  and  international  groups.  We  want  to  maximize  the  private 
sector  in  financing  for  these  projects,  based  on  local  user  fees  to 
help  service  debt,  but  we'd  recognize  that  the  continued  funding 
from  the  Mexican  and  the  U.S.  governments  will  be  necessary  in 
many  cases. 

We  estimate  that  some  $8  billion  will  be  needed  for  border  envi- 
ronmental infrastructure  projects  over  the  next  decade,  and  we  see 
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this  coming  from  the  following:  one,  private  financing  as  needed; 
two,  up  to  the  $2  billion  from  existing  State  and  local  programs, 
including  State  revolving  funds,  municipal  revenue  bonds,  and  the 
colonias  program  for  projects  on  the  U.S.  side  of  the  border;  three, 
$2  billion  in  new  funding  from  the  World  Bank  and  Inter-American 
Development  Bank  offered  as  loans  to  Mexico;  four,  approximately 
$1.4  billion  in  U.S.  and  Mexican  grants,  half  from  the  United 
States;  five,  some  $2  billion  in  loans  or  guarantees  for  environmen- 
tal infrastructure  projects  from  the  financing  facility. 

Financing  from  the  new  facility  will  backstop  any  shortfall  in 
private  sector  financing  to  make  sure  that  those  projects  can  be 
completed.  The  United  States  and  Mexico  will  provide  equal  shares 
of  paid-in  capital  for  the  financing  facility.  It  started  out  at  85  per- 
cent to  15  percent  because  of  the  difference  in  the  size  of  the  econo- 
mies, but  the  Congressmen  told  us  that  it  had  to  be  50/50,  and 
that's  the  way  it's  proposed — $225  million  each,  for  a  total  of  $450 
million.  Now,  we  believe  we  can  leverage  that  into  $2  billion  ini- 
tially and  perhaps  up  to  $3  billion  in  financing  through  loans  and 
guarantees. 

The  financing  facility  would  raise  financing  through  market  bor- 
rowings, similar  to  what  we  do  now  in  the  World  Bank.  The  cost  to 
the  United  States  for  generating  up  to  $3  billion  in  loans  and  guar- 
antees is  expected  to  be  only  $56  million  annually  over  four  years. 
That's  what  I  call  leveraging.  While  we  expect  loan  charges  and  in- 
vestments to  defray  administrative  costs  for  the  financing  facility, 
some  small  additional  cost,  perhaps  $5  million  a  year  for  each 
country,  would  be  incurred  for  operating  expenses  for  the  Border 
Environment  Commission.  Now,  that's  a  small  price  to  pay,  I 
think,  to  assure  clean  and  safe  water  throughout  the  border  area. 

Let  me  conclude  by  saying  that  we  have  put  considerable  effort 
in  developing  an  agreement  with  measures  that  address  border 
region  environmental  infrastructure  problems.  We  have  consulted 
closely  with  the  border  States  and  cities,  with  key  Members  of  Con- 
gress, and  with  national  and  local  environmental  groups.  We  be- 
lieve the  agreement  we  have  negotiated  reflects  their  interest  and 
offers  a  new  model  for  international  cooperation  at  the  grassroots 
level.  It's  an  important  complement  to  the  NAFTA  agreement. 

Now,  we  have  a  window  of  opportunity  here  to  help  Americans 
in  the  border  region  and  across  the  United  States  with  new  trade 
opportunities,  new  jobs,  and  joint  environmental  commitments.  I 
think  that  your  support  for  the  NAFTA  package  is  essential  to 
turn  that  opportunity  into  a  reality. 

Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you,  Mr.  Secretary. 

We're  honored  to  have  Governor  Richards  visit  us  this  afternoon. 

You've  done  a  good  job  as  Governor  of  Texas,  and  we  appreciate 
very  much  all  you've  done,  Governor.  You're  a  national  figure, 
very  progressive,  and  we  look  forward  to  your  testimony  this  after- 
noon. 


STATEMENT  OF  HON.  ANN  W.  RICHARDS,  GOVERNOR,  STATE  OF 

TEXAS 

Governor  Richards.  Thank  you  very  much,  Senator  Baucus,  and 
I  was  going  to  respectfully  say  to  Secretary  Bentsen  that  if  he  has 
to  go  do  something  else,  I  won't  be  insulted  if  he  doesn't  get  to  hear 
my  testimony. 

Thank  you  very  much,  Senator  Baucus,  for  inviting  me  to  be  a 
part  of  this  discussion,  and  I'm  going  to,  if  I  may.  Senator  Lauten- 
berg,  very  quickly  go  through  a  prepared  statement  and  then  speak 
with  you  for  a  few  minutes  informally  about  my  personal  experi- 
ences growing  up  in  Texas  and  the  close  association  I  enjoy  with 
the  country  of  Mexico. 

First  of  all,  I'm  for  a  clean  environment.  As  Governor,  I've 
worked  hard  to  pass  improved  environmental  laws,  improve  en- 
forcement, have  Federal  action  appropriately  reflect  the  interest  of 
the  Texans  that  think  that  giving  over  this  land  to  our  children  is 
the  greatest  thing  that  we  can  give  them  in  the  way  of  an  inherit- 
ance. I  think  my  dues  are  paid  up  in  the  Audubon  Society  and  the 
Sierra  Club.  I've  been  a  member  of  environmental  organizations  for 
many  years. 

I  mention  those  things  to  you,  because  I  think  that  my  creden- 
tials and  participation  in  the  environmental  community  is  impor- 
tant to  emphasize  how  strongly  I  feel  that  the  North  American 
Free  Trade  Agreement  is  the  single  most  important  action  that  we 
can  take  to  help  improve  the  living  conditions  along  the  United 
States-Mexican  border  and  to  clean  up  the  environment.  NAFTA 
brings  jobs  and  hope  to  a  region  where  little  hope  has  existed. 

Since  Mexico  joined  the  GATT  in  1986  and  President  Salinas  uni- 
laterally lowered  trade  barriers,  we  are  seeing  single-digit  unem- 
ployment in  communities  along  the  United  States'  side  of  the 
border  for  the  first  time  in  my  lifetime,  and  I  just  celebrated  my 
60th  birthday.  Mexico  is  our  fastest  growing  export  market.  United 
States'  exports  to  Mexico  have  grown  more  than  300  percent,  creat- 
ing 400,000  jobs  in  the  United  States,  and  Mexico  has  now  sur- 
passed Japan  to  become  our  number  two  trading  partner  for  manu- 
factured exports. 

Now,  because  of  the  NAFTA,  we  can  begin  to  correct  the  serious 
environmental  problems  along  the  border.  As  Senator  Bentsen  has 
so  ably  said,  the  NAFTA  will  really  be  a  good  force  to  raise  envi- 
ronmental standards,  particularly  because  the  Secretary  has  de- 
vised a  payment  process  that  will  be  really  helpful  to  us  in  financ- 
ing the  solutions  to  the  environmental  need. 

NAFTA  is  bringing  the  Nation's  attention  to  the  Mexican  border 
for  the  very  first  time.  I'm  here  to  tell  you  that  our  problems  are 
not  new,  and  they  are  not  the  result  of  the  North  American  Free 
Trade  Agreement.  These  are  problems  that  have  been  there  for 
generations.  They  are  the  direct  result  of  the  United  States  sharing 
a  border  with  a  much  poorer  country.  Senator  Warner  or  Senator 
Lautenberg  was  talking  earlier  about  the  negotiations  on  the  free 
trade  agreement  with  Canada  and  that  we  didn't  have  these  prob- 
lems with  Canada.  Well,  I  don't  think  so,  because  the  nature  of  the 
countries  are  entirely  different.  But  it  doesn't  make  Mexico  any 
less  a  neighbor  simply  because  it  is  a  poor  country. 
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I  would  suggest  to  you  that  the  border  of  Texas  and  Mexico,  Ari- 
zona, New  Mexico,  CaUfornia,  has  always  been  looked  on  as  the 
back  door  to  the  United  States,  because  the  little  boats  didn't  land 
there.  They  landed  in  the  Northeast.  As  a  consequence,  the  concen- 
tration has  always  been  on  the  Northeast  and  on  our  northern 
border  rather  than  our  southern  border. 

I  might  add  also  that  I  think  one  of  the  greatest  problems  Mexico 
has  faced  and  has  kept  it  so  poor  is  because  of  its  restrictionist 
trade  attitudes.  Thank  God  the  North  American  Free  Trade  Agree- 
ment can  change  all  that. 

I  cannot  figure  out  how  it  is  that  there  are  claims  that  the  North 
American  Free  Trade  Agreement  is  creating  environmental  prob- 
lems when  it  has  not  yet  been  passed  by  the  United  States  Con- 
gress. What  logic  is  there  in  that?  How  can  the  North  American 
Free  Trade  Agreement  be  responsible  for  the  maquiladoras,  for  the 
colonias,  all  those  things  that  exist  along  the  border,  responsible 
for  the  environmental  problems,  when  the  North  American  Free 
Trade  Agreement  has  not  passed? 

The  costs,  of  course,  in  facing  the  problem  are  high,  and  I  want 
to  be  truthful  with  you.  Environmental  cleanup  and  infrastructure 
needs  in  Texas  alone  will  add  up  to  about  $2  billion  over  a  15-year 
or  so  period,  and  I  think  it's  only  going  to  go  higher  if  NAFTA  is 
denied.  Without  NAFTA,  economic  and  pollution  growth  will  con- 
tinue in  the  region.  The  maquiladora  program,  which  has  created 
serious  environmental  problems,  will  also  continue.  NAFTA  is  the 
solution  to  these  problems. 

There  are  good  things  happening  environmentally  as  a  direct 
result  of  NAFTA.  Early  in  this  process,  I  was  in  touch  with  Ambas- 
sador Mickey  Kantor  about  the  need  for  strong  environmental  pro- 
visions, and  I  encouraged  him  to  work  with  the  environmental 
groups  and  hear  them  out  and  hear  their  concerns  and  to  work 
with  the  States,  and  Ambassador  Kantor,  as  well  as  Secretary 
Bentsen  and  Administrator  Carol  Browner,  have  been  responsive  to 
us  and  to  the  legislative  issues  that  have  been  raised  by  the  envi- 
ronmental community. 

As  Governor,  it  is  very  important  to  me  that  the  agreement  not 
infringe  on  the  State's  ability  to  set  high  standards  and  protect 
public  health  and  the  environment.  NAFTA  makes  clear  that  State 
and  local  governments  may  continue  to  set  strict  standards  to  pro- 
tect their  citizens  and  their  environmental  resources.  Now,  the  side 
agreement  negotiated  by  Ambassador  Kantor  creates  a  new  Com- 
mission on  Environmental  Cooperation  that  is  going  to  focus  un- 
precedented attention  to  the  border,  is  going  to  strengthen  enforce- 
ment of  environmental  laws,  and  gives  Texas  a  focal  point  for 
working  cooperatively  with  Mexico  on  pollution  problems. 

I'm  really  pleased  that  the  administration  has  agreed  with  my 
request  to  create  an  international  air  quality  district  in  the  El  Paso 
and  Juarez  area.  This  is  going  to  allow  Federal  and  State  officials 
from  both  the  U.S.  and  Mexico  to  work  together  to  find  practical, 
cost  effective  ways  to  clean-up  air  pollution  in  that  metropolitan 
area.  You  see,  what  you  do  in  Congress  is  that  you  pass  laws  that 
are  good  and  we  applaud  that  suddenly  we  are  going  to  have  very 
clean  air  in  our  cities,  and  yet  for  those  cities  that  share  a  common 
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border  with  Mexico,  El  Pasoans'  air  is  graded,  but  the  air  that 
comes  from  Juarez  greatly  affects  those  numbers. 

This  is  the  first  time  we've  had  any  vehicle  whatsoever  to  deal 
with  what  is  a  binational  problem.  NAFTA's  environmental  pack- 
age, which  includes  the  trade  agreement  itself,  side  agreements,  ad- 
ditional EPA  commitments,  and  the  financing  package,  is  our  real 
hope  to  bring  the  United  States  and  Mexico  together  to  solve 
common  problems.  Increased  cooperation  has  already  made  a  dif- 
ference. 

As  part  of  the  environmental  plan  for  the  border  area,  the 
United  States  and  Mexico  have  agreed  to  joint  sponsorship  of 
wastewater  treatment  plants — we're  building  one  right  now  in 
Nuevo  Laredo— drinking  water  systems  and  waste  disposal  facili- 
ties, and  Mexico  has  pledged  $500  million  to  that  present  effort. 
Two  years  after  trading  with  the  United  States  began  to  accelerate 
in  1988,  Mexico  passed  its  first  comprehensive  environmental  pro- 
tection laws. 

Under  NAFTA,  those  efforts  will  expand,  and  in  fact  NAFTA  re- 
quires what  the  diplomatic  types  call  upward  harmonization  of  en- 
vironmental standards  among  our  three  countries.  With  NAFTA, 
we  have  the  ability  to  challenge  our  partners  if  environmental 
laws  are  relaxed  or  ignored,  and  we  have  nothing  like  that  now. 

Texas  has  not  waited  for  Federal  assistance  to  begin  tackling  our 
urgent  border  problems.  Texas  voters  have  passed  two  referenda 
since  1989  authorizing  the  sale  of  $250  million  in  bonds  to  pay  for 
water  and  sewer  pipes  in  the  colonias.  The  colonias  are  these  unin- 
corporated communities  that  lack  basic  sewage  and  drinking  water. 
Contrary  to  what  NAFTA's  opponents  say,  colonias  are  not  the 
result  of  NAFTA.  They  already  exist.  Nearly  280,000  Texas  resi- 
dents live  in  colonias.  We've  taken  steps  to  stop  the  proliferation  of 
new  colonias,  but  even  our  $250  million  commitment  cannot  bring 
minimal  services  to  all  our  citizens. 

Last  year,  thanks  to  Lloyd  Bentsen  and  to  Representative  Cole- 
man and  others,  Texas  got  a  commitment  for  $50  million  in  Feder- 
al funds  to  supplement  the  State  program  that  helps  Texas  border 
communities  get  indoor  plumbing  and  running  water,  and  that 
money  has  helped  tremendously.  But  we  may  not  get  that  money 
again  in  fiscal  year  1994,  even  though  Carol  Browner's  trying  real 
hard,  because  the  $50  million  was  never  authorized,  so  this  year 
the  money  was  not  appropriated. 

We  need  predictability,  we  need  stability  so  we  can  plan  for  the 
future,  and  we  all  know  there  is  poverty  in  the  United  States,  my 
friends,  within  an  easy  walk  of  this  Nation's  capital,  and  there's 
poverty  in  Mexico,  too. 

I  genuinely  believe  that  increasing  trade  will  create  the  opportu- 
nity to  increase  the  standard  of  living  in  the  United  States  and 
throughout  the  hemisphere,  and  this  is  particularly  important  for 
Mexico,  because  I  believe  the  only  realistic  way  to  curb  illegal  im- 
migration is  for  the  standard  of  living  in  Mexico  to  improve. 

I've  listened  to  all  the  demagoguery  I  can  stand,  and  politics 
aside,  my  friends,  we  have  got  to  recognize  that  when  we  share  the 
border  with  a  poor  nation  and  unless  we  accept  the  responsibility 
for  what  we  intend  to  do  economically  to  bring  up  both  sides  of 
that  border,  you  are  going  to  have  illegal  immigration,  I  don't  care 
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how  many  border  patrol  you  finance  and  pay  for.  Because  the  prob- 
lem becomes  much  more  than  policing  the  borders.  The  problem 
has  to  do  with  the  direct  result  of  such  inequality. 

Now,  it's  real  hard  for  me,  because  I  see  that  border  all  the  time, 
to  understand  how  it  is  that  we  want  to  deny  the  ability  of  Ameri- 
can workers  to  sell  the  goods  we  make,  particularly  automobiles, 
into  the  free  market  of  Mexico  that  would  be  achieved  with  the 
North  American  Free  Trade  Agreement.  What  we  are  doing  right 
now — and  I  was  really  interested  to  listen  to  Senator  Metzenbaum 
say  that  he  went  down  to  see  the  maquiladoras  so  he  could  see 
what  they  were  like.  Well,  the  United  States  Congress  authorized 
the  establishment  of  maquiladoras,  and  the  purpose  of  establishing 
them  was  so  that  we  could  sell  them  the  raw  materials  and  those 
raw  materials  could  come  back  into  this  Nation  as  a  finished  prod- 
uct without  tariffs.  If  the  North  American  Free  Trade  Agreement 
is  accepted  by  the  United  States  Congress,  the  maquiladoras  no 
longer  exist,  and  that  problem  is  eliminated. 

So  what  I  am  saying  to  you  sincerely  is  that  cleaning  up  our 
border,  offering  the  opportunity  for  jobs  on  both  sides,  is  truly  one 
of  the  greatest  issues  that  you  are  going  to  face  in  this  Congression- 
al session.  I  firmly  believe  that  it  is  going  to  chart  the  course  of  the 
American  economy  and  is  the  greatest  decision  to  be  made  since 
the  end  of  the  Cold  War. 

I  understand  that  we're  all  confused  and  we're  all  worried.  In 
our  States,  we're  cutting  back  on  defense,  we're  cutting  back  on 
contracts.  You're  hearing  hue  and  cry  from  everjrwhere  that  we 
can  no  longer  even  have  scientific  projects  anymore  because  we 
can't  spend  the  money  for  them.  But  retreat  for  this  Nation,  I  sug- 
gest to  you,  is  going  to  leave  us  in  an  economic  quagmire,  and  one 
of  the  opportunities  that  we  really  have  to  improve  our  future  and 
the  future  for  our  children  is  the  passage  of  the  North  American 
Free  Trade  Agreement. 

NAFTA  is  the  environment  and  the  border's  first  and  best  hope, 
because  I  know  what's  going  to  happen  if  you  don't  pass  it.  I'll 
never  hear  you  discuss  the  environment  along  the  Texas-Mexico 
border  again.  It  will  no  longer  be  a  subject  of  interest.  But  as  long 
as  that  free  trade  agreement  is  there,  it  means  I  have  the  bination- 
al  attention  to  what  is  seriously  a  problem  now  and  needs  to  be  ad- 
dressed by  both  nations. 

Thank  you. 

Senator  Baucus.  Thank  you.  Governor  Richards,  for  your  state- 
ment. 

I'd  like  to  turn  to  the  Administrator  of  the  EPA. 

Ms.  Browner,  we're  very  honored  to  have  you  here.  I  might  say, 
too,  that  I  am  very  impressed  with  your  tenure  at  the  EPA,  and 
America  is  privileged  to  have  someone  at  the  helm  of  EPA  that's 
as  strong  as  you  in  helping  to  protect  the  environment  as  much  as 
you  have.  We've  watched  your  stewardship  of  the  agency  this  year, 
and  we're  very  impressed  with  what  you're  doing,  and  soon  I  hope 
you're  the  Secretary  of  the  Environmental  Protection  Agency.  Why 
don't  you  proceed. 

Senator  Chafee.  Mr.  Chairman,  I  wonder  if  I  might  break  in  one 
second.  Unfortunately,  due  to  a  prior  commitment  that  lasted 
longe-  than  I  thought,  I  was  not  able  to  hear  Secretary  Bentsen  at 
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all  and  only  part  of  Governor  Richards'  testimony.  But,  the  part  I 
heard,  convinced  me.  I'm  with  you.  You  can  report  to  the  authori- 
ties that 

Senator  Baucus.  He's  easy. 

[Laughter.] 

Senator  Chafee.  I  was  tilting,  and  you  brought  me  over.  Secre- 
tary Bentsen,  who  sat  on  this  committee  for  14  years  or  something 
like  that,  participated  in  much  of  the  environmental  legislation 
that  was  passed  over  these  years. 

I  appreciate  all  of  you  coming  here. 

Thank  you. 

Senator  Baucus.  Thank  you  very  much.  Senator. 

Administrator  Browner? 

STATEMENT  OF  HON.  CAROL  M.  BROWNER,  ADMINISTRATOR, 
ENVIRONMENTAL  PROTECTION  AGENCY 

Ms.  Browner.  Mr.  Chairman,  and  Members  of  the  committee,  as 
always  it  is  an  honor  to  appear  before  this  committee,  the  commit- 
tee in  the  Senate  that  we  do  essentially  almost  all  of  our  work 
with.  It  is  also  a  real  honor  to  be  with  two  such  outstanding  nation- 
al leaders  and  great  Texans.  I  have  enjoyed  working  with  Secretary 
Bentsen  as  we  have  negotiated  the  strong  side  agreements,  and  it 
is  always  a  pleasure  to  be  with  Governor  Richards.  I've  had  the  op- 
portunity to  visit  her  in  her  State,  and  it  is  truly  a  remarkable 
State. 

I  want  to  just  be  very  brief  in  my  comments  and  to  focus  on  the 
environmental  issues  specifically,  but  first  I  want  to  say  that  what 
NAFTA  is  about  is  change.  It  is  about  moving  forward,  and  that 
can  sometimes  be  scary,  and  it  sometimes  means  taking  risks.  But 
I  think  the  alternative,  status  quo,  is  not  acceptable.  You've  heard 
of  the  very  pressing  problems  facing  the  border.  We  have  got  to 
accept  this  opportunity  for  change.  We've  got  to  take  the  responsi- 
bility of  putting  in  place  programs  to  deal  with  the  future,  not  just 
for  this  country,  but  also  for  all  of  the  countries  of  the  world. 

The  NAFTA  and  the  side  agreements  that  we  have  been  able  to 
negotiate  are  very,  very  strong  in  terms  of  environmental  safe- 
guards. For  the  first  time  ever,  we  have  a  trade  agreement  that  ac- 
knowledges the  importance  of  environmental  protection.  It  pro- 
motes cooperation  among  nations  on  things  like  pollution  preven- 
tion, using  natural  resources  sensibly,  region-wide  planning,  not 
just  pollutant-by-pollutant  work.  It  will  allow  for  and  require  the 
enforcement  of  environmental  laws.  It  makes  it  harder  to  pollute 
in  all  three  countries.  It  specifically  reduces  incentives  for  Ameri- 
can businesses  to  move  to  Mexico  to  avoid  compliance  with  envi- 
ronmental standards.  I  think,  very  importantly,  it  preserves  the 
right  of  this  country  to  continue  to  set  tough  environmental  stand- 
ards and  to  see  them  enforced.  It  also  requires  that  any  product  or 
food  entering  this  country  meet  our  health-based  standards.  That  is 
specifically  provided  for  and  protected  in  the  agreement. 

One  of  the  opportunities  that  we  believe  that  is  created  by 
NAFTA  that  relates  to  the  environment  is  the  opportunity  to  see 
our  markets  expand  for  environmental  technology.  The  United 
States,  and  this  is  an  issue  I  know  that  this  committee  has  often 
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been  interested  in,  is  at  the  forefront  in  developing  innovative  envi- 
ronmental technologies.  The  world  market  for  environmental  goods 
and  services  is  now  worth  more  than  $200  billion.  That  is  estimated 
to  grow  by  the  end  of  the  decade  to  $300  billion.  As  Mexico  seeks  to 
put  in  place  environmental  management  technologies,  they  will 
look  to  the  United  States  for  that  know-how,  for  those  technologies, 
and  we  believe  there  is  a  real  opportunity  here  for  the  small  and 
medium-size  businesses  across  this  country  who  are  investing  in 
and  developing  new  environmental  technologies. 

I  want  to  speak  briefly  about  the  border.  Several  months  ago  I 
traveled  to  the  border,  and  I  met  with  a  family,  an  American 
family,  that  lives  in  Texas  on  the  American  side  of  the  border.  The 
mother  of  that  family  told  me  about  how  she  cannot  allow  her  chil- 
dren to  even  bathe  in  the  water  that  comes  out  of  their  tap.  And 
then  she  told  me  about  how  she  spends  her  day.  She  used  to  work. 
She  doesn't  work  anymore,  because  her  day  is  taken  up  with  carry- 
ing the  garbage  into  town  and  the  drinking  water  back  so  her 
family  can  have  something  to  drink  at  the  end  of  the  day. 

Not  only  are  these  pressing  environmental  issues  that  we  must 
deal  with  along  the  border,  they  are  also  basic  health  and  human 
services  that  we  must  provide,  as  we  do  across  this  country. 
NAFTA,  the  side  agreements,  and  the  border  plan  we  are  putting 
before  you  all  gives  us  a  real  opportunity  in  a  comprehensive 
manner  to  deal  with  the  border  problems  and  to  deal  with  the  envi- 
ronmental issues  in  a  way  that  I  think  is  better  for  the  future. 

You're  going  to  hear  from  people,  and  I'm  sure  you've  already 
heard  from  people,  who  have  disagreements,  who  think  perhaps  we 
didn't  go  far  enough.  The  Environmental  Protection  Agency 
worked  very  closely  with  the  U.S.  Trade  Representative  in  negoti- 
ating the  side  agreements.  We  worked  very  closely  with  environ- 
mental groups  from  across  the  country,  and  I  believe  we  have  come 
a  long  way.  But  as  Governor  Richards  pointed  out,  NAFTA  doesn't 
create  environmental  problems.  Perhaps  in  some  people's  minds  it 
doesn't  solve  every  single  problem  that  is  out  there,  but  I  think  it 
is  clear  from  everyone  who  has  looked  at  this  issue  that  it  starts  us 
down  the  path,  and  for  many  of  us,  we  strongly  believe  that  you 
will  see  significant  environmental  improvements  that  would  not 
otherwise  occur. 

A  final  piece  I  want  to  mention,  and  it  goes  back  to  both  things 
that  Secretary  Bentsen  and  Governor  Richards  said,  is  the  opportu- 
nity throughout  this  agreement  and  through  the  implementation 
phases  for  real  public  participation.  This  is  not  going  to  be  a  trade 
agreement  that  is  implemented  by  trade  officials  in  a  closed  room, 
but  rather  the  public  is  going  to  be  involved  in  the  environmental 
components.  The  responsibility  for  the  implementation  will  be 
shared  by  the  environmental  organizations  and  the  environmental 
agencies  of  the  three  countries.  Never  before  have  we  seen  that 
sort  of  involvement  on  the  part  of  people  who  care  about  the  envi- 
ronment. 

Thank  you  very  much  for  the  opportunity  to  be  here,  and  we 
look  forward  to  answering  any  questions. 

Senator  Baucus.  Thank  you  very  much.  Administrator  Browner. 
I  have  some  questions  I'd  like  to  ask,  but  Senator  Warner  has 
asked  if  he  can  ask  one  very  brief  question. 
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Senator  Warner.  I  thank  the  Chair,  and  I  thank  my  colleagues 
for  their  indulgence.  I'll  state  the  question  and  then  the  back- 
ground, and  I  must  tell  you  beforehand  the  answers  to  the  question 
that  I  have  is  going  to  influence  how  I  vote  on  NAFTA. 

What  is  the  impact,  if  any,  on  NAFTA  of  this  ever-  increasing 
flow  of  drugs  across  the  border?  In  my  trip  through  my  State  this 
summer  where  I  went  back  and  visited  with  every  single  sitting 
Federal  judge  in  his  or  her  chambers,  every  Federal  prosecutor, 
every  State  prosecutor,  every  chief  of  police  throughout  my  State, 
this  is  the  thing  that's  undermining  my  State  more  than  anything 
else,  and  statistics,  Mr.  Secretary,  show  that  in  the  last  five  years 
the  flow  of  drugs  across  the  border  has  increased  as  our  law  en- 
forcement efforts  in  other  areas,  on  the  high  seas  and  in  the  air, 
has  had  some  curtailment  of  that  source  of  flow. 

My  question  is,  does  NAFTA  have  any  impact  on  that  flow  of 
drug  traffic  across  that  border? 

Mr.  Bentsen.  I  would  say,  Senator,  that  what  you're  seeing 
through  NAFTA  is  a  far  greater  cooperation  between  the  United 
States  and  Mexico  than  we've  had  in  the  past.  You're  also  seeing 
an  addition  of  some  300  additional  Customs  officials  to  check  that. 
Now,  you've  seen  the  situation  where  the  Finance  Minister  of 
Mexico  brought  in  interns  into  the  Customs  offices  and  then  fired, 
after  a  period  of  time,  a  vast  majority  of  the  Customs  officials  be- 
cause he  wanted  to  be  sure  that  you  had  total  security,  total  com- 
pliance with  the  laws  of  Mexico,  and  felt  some  of  those  weren't 
being  adhered  to  as  carefully  as  they  should  be — a  major  change  in 
attitude,  and  NAFTA  is  a  big  part  of  that. 

Senator  Warner.  Governor? 

Governor  Richards.  If  I  may,  I  will  tell  you  just  from  what  I 
know  personally.  The  difference  that  has  taken  place  in  Mexico  be- 
tween law  enforcement  agencies  in  that  country  and  in  our  country 
has  been  dramatic  in  just  the  last  few  years.  I  attribute  that  princi- 
pally to  President  Salinas  insisting  that  the  police  of  Mexico  are 
going  to  change.  Consequently,  we  are  now  in  Texas,  at  the  agree- 
ment of  Governors  along  the  border  States,  training  police  in  Texas 
in  our  Department  of  Public  Safety  Academy  for  the  first  time  in 
our  history. 

I  think  that  the  question  of  addressing  drugs  or  any  other  issue 
that  involves  crime  and  law  enforcement  works  only  when  you 
have  a  cooperative  arrangement  between  law  enforcement  on  this 
side  and  law  enforcement  across  the  border,  and  we  are  beginning 
to  see  that  truly  for  the  first  time.  I  think  that  the  dedication  at 
the  top  is  there,  and  it  is  taking  a  while  for  it  to  filter  through 
what  has  been  historically  and  traditionally  a  very  difficult  institu- 
tion to  deal  with  in  Mexico.  But  the  changes  are  coming,  and  I 
think  that  they  will  be  far  for  the  better  in  relation  to  the  specific 
question  that  you  asked. 

Senator  Warner.  I  thank  the  Chair,  and  I'd  ask,  Secretary  Bent- 
sen,  could  you  supplement  the  record  with  a  letter  from  the  vari- 
ous law  enforcement  agencies  under  your  cognizance  as  to  their  re- 
sponse to  this  question? 

Mr.  Bentsen.  I'll  be  happy  to  do  that.  Senator. 

Senator  Warner.  I  thank  you. 

[The  information  referred  to  follows:] 
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DEPARTMENT  OF  THE  TREASURY 
WASHINGTON,  DC. 

November  23,  1993 

SECRETARY  OF  THE  TREASURY 

The  Honorable  Max  Baucus 

Chaimnan 

Committee  on  Environment  and  Public  Works 

United  States  Senate 

Washington,  D.C.  20510 

Dear  Mr.  Chairman: 

I  am  writing  in  response  to  the  question  Senator  John  Warner 
asked  at  the  October  20,  1993,  hearing  before  your  Committee  on 
the  North  American  Free  Trade  Agreement.   Senator  Warner's 
question  was  whether  NAFTA  will  cause  an  increase  in  drugs 
successfully  entering  this  nation.   As  you  know,  this  question 
has  been  raised  before  during  the  NAFTA  debate.   The  question  is 
a  legitimate  one  that  deserves  an  adequate  response.   I  welcome 
the  chance  to  answer  it,  and  in  doing  so  I  have  consulted  the 
Treasury  Department's  United  States  Customs  Service  which  is 
tasked  to  interdict  drugs  at  the  border. 

The  short  answer  to  this  question  is  "No."   Preparation  for 
possible  implementation  of  NAFTA  has  inspired  an  unprecedented 
level  of  cooperation  between  Mexican  and  American  drug 
enforcement  agencies.   That  cooperation  is  the  foundation  that 
brings  together  the  increased  drug  fighting  resources  and 
personnel  that  our  two  nations  have  recently  devoted  to  the 
border  in  anticipation  of  NAFTA. 

U.S.  CUSTOMS  IS  PREPARED  TO  REPEL  DRUG  TRAFFICKING  OPERATIONS 
THAT  MAY  ARISE  UNDER  NAFTA 

A  greater  volume  of  border  trade  may  provide  more  opportunities 
for  drug  smuggling.   But  increased  opportunities  do  not 
necessarily  translate  into  more  successful  drug  smuggling 
operations.   NAFTA  will  reduce  tariffs,  but  it  will  not  reduce 
the  vigilance  and  devotion  of  U.S.  Customs  to  thwart  drug 
traffickers  who  try  to  take  advantage  of  any  new  opportunities 
along  the  border. 

The  evidence  shows  that  Customs  has  significantly  reinforced  its 
border  forces.   Since  1988,  the  number  of  Customs  inspectors 
stationed  on  the  Southwest  border  has  increased  by  41  percent. 
Another  100  inspectors  are  expected  in  FY94 .   The  number  of 
Customs  special  agents  has  increased  by  21  percent,  and  the 
number  of  canine  teams  has  increased  by  260  percent.   In 
addition,  we  now  have  151  National  Guardsman  assisting  our 
inspectors  along  the  border. 
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Customs  has  also  worked  closely  with  other  federal  enforcement 
agencies,  such  as  the  U.S.  Border  patrol  and  the  Department  of 
Defense.   This  cooperation  has  extended  Customs'  enforcement 
"reach."   With  these  other  agencies,  Customs  is  sharing  high-cost 
and  high-tech  detection  equipment  like  aircraft,  C3I  centers, 
radars,  radio  systems  and  state-of-the  art  enforcement  systems. 

Customs  has  also  tailored  its  own  technology  to  meet  enforcement 
challenges  specific  to  NAFTA.   In  the  past  three  years.  Customs 
has  re-engineered  its  drug  interdiction  systems  for  cargo  and 
vehicle  inspection,  upgraded  its  targeting  and  selectivity 
systems,  and  developed  new  high  and  low-tech  equipment  with 
astonishingly  sophisticated  capabilities  —  mobile  and  pallet  x- 
ray  equipment,  contraband  detectors,  fiber  optic  scopes  and  laser 
technology.   This  equipment  allows  instant,  non-intrusive  access 
to  every  corner  of  even  the  most  ingeniously  constructed  cargo 
containers  that  cross  our  ports  of  entry. 

MEXICAN  LAW  ENFORCEMENT  HAS  ALSO  DEVOTED  GREATER  RESOURCES 
AND  ENERGY  TOWARD  STOPPING  DRUG  TRAFFICKING 

The  Salinas  government  has  likewise  committed  significant 
resources  and  energy  at  fighting  the  drug  war  on  its  side  of  the 
border.   The  Mexican  Congress  has  reviewed  a  comprehensive  anti- 
drug bill.   The  new  National  Institute  for  the  Fight  Against  Drug 
Trafficking  is  ready  to  take  command  of  a  specialized  narcotics 
police  unit  which  would  plan,  supervise  and  evaluate  all  Mexican 
anti-drug  activities.   Over  the  past  four  years,  the  Salinas 
government  has  made  over  82,000  drug-related  arrests,  captured 
more  than  a  dozen  major  drug  lords,  destroyed  between  40-50 
metric  tons  of  cocaine,  over  2,000  tons  of  marijuana,  and 
destroyed  over  150,000  acres  of  opium  poppy  and  marijuana  fields. 

Just  as  impressively,  Mexican  Customs  recently  hired  over  3,000 
new  Customs  employees  —  more  dedicated,  better  educated  and 
better  qualified  officers.   The  Mexicans  have  recognized  that  low 
salaries  operate  as  an  incentive  to  bribe-taking  and  have 
therefore  increased  the  salaries  of  these  new  Customs  officers. 
In  a  similar  move,  Mexican  Customs  has  agreed  to  rotate  its 
inspectors  every  21  days,  thus  sheltering  officers  from  any  undue 
influence  that  might  come  out  of  the  importing  community. 

MEXICAN  AND  D.S  DRUG  ENFORCEMENT  AGENCIES  HAVE  BUILT  UPON 
THEIR  INCREASED  RESOURCES  BY  DEVELOPING  GREATER  COOPERATION 

The  increased  American  and  Mexican  resources  are  impressive,  but 
they  cannot  measure  the  most  important  weapon  our  two  nations 
have  in  the  Drug  War.   That  weapon  is  vastly  improved  cooperation 
between  Mexican  and  American  law  enforcement,  cooperation  that 


18 


Page  3 

probably  would  not  have  occurred  without  the  closer  bonds 
resulting  from  NAFTA. 

That  cooperation  is  shown  by  how  Customs  approaches  goods 
manufactured  by  maquiladoras.   A  common  fear  raised  by  NAFTA 
opponents  is  that  drug  traffickers  will  buy  or  invest  in 
maquiladoras  as  a  means  of  protecting  and  facilitating  drug 
cargo.  What  critics  overlook  is  a  cooperative  agreement  between 
U.S.  Customs  and  the  maquiladoras  that  allows  us  to  inspect  these 
facilities,  and  to  easily  review  and  improve  the  security  of  the 
multinational  corporations  that  own  these  plants.   If  these 
facilities  were  not  maquiladoras  and  were  therefore  located 
elsewhere  in  Central  or  South  America,  Customs  could  never  hope 
to  claim  the  accurate  targeting  and  selectivity  rates  it  will 
realize  under  NAFTA. 

The  Mexican  government  has  also  been  cooperating  closely  with 
U.S.  government  agencies,  especially  Customs  and  DEA.   The 
Mexicans  have  begun  to  take  seriously  mutual  cooperation 
agreements  with  our  law  enforcement  agencies.   For  example,  the 
Mexican  Government  now  permits  Customs  to  fly  over  its  sovereign 
airspace  for  drug  interdiction  pursuit  missions  and  actually  pays 
for  some  of  the  fuel  for  U.S.  interdiction  aircraft.   The  U.S. 
Government  discovered  two  multi-million  dollar  drug  smuggling 
tunnels  with  the  assistance  of  the  Mexican  authorities.   (For 
your  further  information,  I  attach  an  editorial  article  written 
on  U.S. -Mexico  cooperation  by  Carol  Hallett,  Customs  Commissioner 
during  the  Bush  Administration.) 

U.S.  LAW  ENFORCEMENT  AGENCIES  CONCLUDE  NAFTA 
WILL  NOT  CAUSE  AN  INCREASE  IN  DRUG  TRADE 

The  U.S.  Customs  Service,  the  Drug  Enforcement  Administration  and 
the  Office  of  National  Drug  Control  Policy  all  believe  that  no 
direct  correlation  exists  between  free  trade  and  increased  drug 
trafficking. 

CONCLUSION 

Mr.  Chairman,  there  are  places  where  history  is  inescapable,  and 
in  1993,  our  Southwestern  border  is  one  of  those  places.   The 
choices  we  make  regarding  NAFTA  will  determine  our  economic  and 
social  direction  for  many  years  to  come.   What  we  have  to  decide 
now  is  whether  the  history  we  intend  to  make  will  set  us  free,  or 
merely  set  us  back.   NAFTA  is  an  opportunity  for  both  the  U.S. 
and  Mexico  to  move  forward  together  into  a  new  century,  to 
discard  the  past  and  its  stereotypes,  and  to  create  instead  a 
future  based  on  mutual  trust  and  a  shared  commitment  to  provide 
all  of  our  citizens  with  better  lives.   NAFTA  will  not  only 
permit  us  to  march  together  economically,  it  will  also  permit  us 
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to  unite  in  our  two  nations'  efforts  to  fight  the  drug  war  and 
make  our  streets  safer  for  all. 

Sincerely, 


yC5/— '^-^ 


Lloyd  Bentsen 
Enclosure 

cc:   Senator  John  Warner 
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Senator  Baucus.  Thank  you  very  much,  Senator. 
Senator  Boxer  has  not  had  a  chance  to  give  an  opening  state- 
ment, so  I'd  like  to  give  her  an  opportunity  to  do  so. 

OPENING  STATEMENT  OF  HON.  BARBARA  BOXER,  U.S.  SENATOR 
FROM  THE  STATE  OF  CALIFORNIA 

Senator  Boxer.  First,  welcome  to  our  distinguished  panel.  I 
thought  I'd  just  put  out  for  the  record  some  of  my  real  serious 
problems  with  some  of  the  things  that  have  been  said  and  said  very 
well. 

You  make  the  best  arguments,  but  I  find  it  interesting,  because 
there's  so  much  contradiction  in  NAFTA,  on  both  sides  of  the  issue. 
But  today  we  hear  Secretary  Browner  say,  "It's  change.  Let's  em- 
brace it.  We  can't  fight  it.  It's  change,"  and  that's  very  appealing. 
On  the  other  hand,  we  hear  Governor  Richards  and  others  say, 
"Well,  the  maquiladoras  are  there,  job  flight  is  there,  it's  happen- 
ing anyway."  So  to  me,  is  it  change  or  is  it  more  of  the  same  and, 
frankly,  looking  from  my  perspective,  more  problems? 

We  talk  about  a  market  for  our  goods,  and  this  is  touted  all  the 
time.  Well,  if  you  look  at  the  two  countries,  one  has  250  million. 
That's  us.  They've  got  90  million.  Who's  getting  what  market,  and 
who  has  the  middle  class  to  buy  the  products?  I  don't  have  to  go 
into  the  minimum  wage  in  Mexico.  You've  heard  it  too  many 
times,  and  I  understand  the  argument.  We've  got  to  get  them  more 
prosperous.  Why  don't  we  then  do  what  we've  seen  the  European 
Community  do,  which  is  to  bring  people  up  before  we  bring  them 
into  such  a  link  with  America?  And  in  the  case  of  the  EEC,  there 
were  certain  standards  that  had  to  be  met  before  they  were  al- 
lowed into  the  community. 

I  would  say  that  Senator  Rollings,  I  think,  has  an  excellent  idea 
of  a  common  market  for  the  Americas.  I  want  to  say  I'd  like  to 
point  out  the  fact  that  if  we  don't  vote  up  NAFTA,  and  we  very 
well  may — it's  going  to  be  close,  I  think,  in  the  House — if  we  do 
turn  away  from  NAFTA,  surely  there  will  be  other  opportunities  to 
do  something  like  Fritz  Rollings  suggests,  which  is  a  common 
market  for  the  Americas. 

Then  I  hear  the  Governor  say,  and  I  share  her  concern  because  I 
come  from  a  border  State,  "If  we  don't  do  this  now,  we're  never 
going  to  get  the  money  to  clean  up  the  mess  that's  there.  We  won't 
have  the  ability  to  say,  'Rey,  you  promised.  You  have  to  come 
through.'"  But  that  calls  into  question,  I  think,  common  sense, 
which  I  was  taught  growing  up,  which  is  that  when  things  are 
going  well,  expand  a  program.  Even  in  raising  my  own  kids,  when 
things  are  going  well,  let's  go  on  with  it.  Let's  take  the  next  step.  If 
things  aren't  going  well,  we've  got  to  reevaluate.  We've  got  a  mess 
at  the  border.  We've  got  powerplants  going  in  there.  We  could  have 
more  of  a  mess  in  the  air. 

The  last  point  is,  I'm  concerned  about  our  resources.  I've  been  in 
Congress  a  long  time  and  I've  never  seen  such  a  fervor  for  reducing 
the  budget.  We're  all  dealing  with  it.  It's  rough.  And  yet  we're 
being  told,  "Well,  we're  going  to  have  to,  first  of  all,  raise  taxes  to 
make  up  for  the  $2.5  billion  loss  from  the  loss  of  the  tariffs."  We're 
talking  about  a  tax  on  airplane  tickets,  and  we  have  Congressman 
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Gingrich  saying  he'll  never  support  that,  and  now  where  are  we 
going  to  get  the  money  just  for  that  loss  in  addition  to  all  these 
laudable  goals  of  cleaning  up?  It  worries  me  some. 

I  worry  about  the  money  not  really  being  there,  that  we  don't 
have  that  nailed  down,  and  I  worry  about  the  time  it's  going  to 
take.  If  you  look  at  the  side  agreement,  the  dispute  resolution, 
some  people  say  it  will  take  longer  than  a  year.  I've  seen  the  Su- 
perfund  Program.  Some  of  those  sites  are  still  sitting  there  for 
years.  So  I  don't  have  this  confidence  that  this  is  so  good  for  us, 
and  particularly  when  it  comes  to  downward  pressure  on  wages 
and  cleaning  up  the  environment. 

I  hate  to  disagree  with  my  friends,  because  they  are  my  friends, 
and  on  98  percent  of  the  things  we're  together,  but  I  have  a  real 
serious  problem  with  this. 

Senator  Baucus.  Thank  you  very  much.  Senator. 

I'd  like  to  just  for  a  moment  address  this  common  market  issue. 
I've  heard  several  say  "Not  this  NAFTA,  but  let's  get  a  better 
NAFTA,"  and  those  who  say  it  often,  mention  as  an  example  the 
common  market.  I'm  not  so  sure  that  the  United  States  wants  to 
move  in  that  direction.  In  the  European  Community  today,  for  ex- 
ample, there  is  total  free  mobility  of  labor.  That  is  a  standard.  You 
could  get  on  a  train  and  go  on  to  Germany,  France,  any  country, 
without  a  visa,  without  a  work  permit,  without  a  green  card,  get 
off  the  train,  and  apply  for  a  job  at  a  local  plant  in  Germany  or 
France  or  any  other  country.  There's  total  free  mobility  of  labor. 
That's  not  the  situation  in  North  America. 

In  addition,  I  hear,  "Well,  wait  until  those  countries" — Mexico  in 
this  case — "are  brought  up  to  standard,"  pointing  out  that  Spain 
and  Portugal  were  poorer  countries.  Well,  the  European  Communi- 
ty spent  about  $10  billion  essentially  in  transfer  payments  and  wel- 
fare payments  to  Spain  and  Portugal  to  "bring  them  up."  I'm  not 
so  sure  very  many  Americans  want  to  spend  those  kinds  of  dollars 
down  in  Mexico  to  help  transfer  payments  to  Mexico  to  bring  up 
the  standards. 

In  addition  to  that,  there's  the  uniform  tax  system.  All  those 
countries  in  Europe  have  the  same  tax  structure.  It's  a  vat,  essen- 
tially, and  I'm  not  so  sure  that  many  Americans  today  want  a  vat 
in  the  United  States  or,  at  the  very  least,  the  same  tax  structure  in 
the  United  States  that  exists  in  Mexico  and  exists  in  Canada. 
Beyond  that,  the  European  market  is  moving  toward  a  single  cur- 
rency. I  don't  know  how  many  Americans  want  the  same  currency 
in  Mexico  and  Canada  as  well  as  the  United  States. 

So  I'm  just  not  so  sure  that  the  common  market  is  the  direction 
in  which  those  who  oppose  NAFTA  really  would  like  to  move 
toward. 

Senator  Boxer.  If  I  might,  Mr.  Chairman,  since  this  is  sort  of  a 
mini  debate,  it  is  the  common  market  that  is  often  raised  by  the 
proponents  of  NAFTA.  They're  often  saying,  "Look  at  Europe.  We 
have  to  compete  with  this  trading  block."  It  is  that  is  raised  quite 
often  by  the  proponents,  and  in  doing  so,  I  think  that  those  propo- 
nents are  overlooking  the  fact  that  they  just  didn't  go  into  allowing 
countries  and  then  have  such  a  disparity  in  wages,  labor  standards, 
and  environmental  laws. 
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I  think  that's  a  reasonable  thing  to  say,  and  I  think  when  Fritz 
HolUngs  talks  about  a  common  market  for  the  Americas,  he's  not 
necessarily  saying  you  have  to  do  it  exactly  the  way  the  Europeans 
are  doing  it.  I  think  he's  holding  out  hope  for  those  who  say,  "If  we 
don't  do  this,  this  is  forever  lost.  We'll  never  have  another  opportu- 
nity." I  think  there  are  those  who  would  like  to  see  this  happen. 

Senator  Baucus.  I'd  like  to  address  this  same  subject.  That  is, 
"Not  this  NAFTA,  let's  get  a  better  NAFTA."  I've  talked  to  a  lot  of 
Senators  and  a  good  number  of  House  Members  who  do  believe 
that  "Maybe  there  are  some  improvements  in  protecting  the  envi- 
ronment in  the  NAFTA.  There  are  some  provisions  in  the  NAFTA 
that  do  help  address  some  problems  that  we  now  have."  But  they 
come  back  and  say,  "Well,  this  isn't  good  enough.  It  doesn't  go  far 
enough.  We  should  reject  NAFTA.  The  Congress  should  reject 
NAFTA,  go  back  to  the  drawing  board,  sit  down  again  with  Mexico, 
sit  down  again  with  Canada  and  get  a  better  deal." 

I'd  like  you  to,  if  you  could,  address  that  proposal  from  your  per- 
spective as  Texas  and  as  Americans.  What's  the  likelihood,  in  your 
judgment,  that  if  Congress  rejects  NAFTA,  that  Mexico  will  be 
willing  to  sit  down  and  negotiate  a  better  deal  from  the  United 
States'  perspective? 

Secretary  Bentsen? 

Mr.  Bentsen.  If  I  may,  Mr.  Chairman,  let  me  say  I've  spent  my 
life  on  that  border,  and  I've  watched  the  Mexican  politicians  rail 
against  the  United  States,  and  I've  watched  them  win  public  office 
doing  that.  This  is  a  dramatic  change  in  attitude  in  Mexico.  Now,  if 
this  does  not  work,  then  I  think  what  you  see  happens  is  that 
Mexico  turns  to  Japan,  they  turn  to  Europe.  I'll  tell  you,  the  Japa- 
nese and  the  Europeans  will  be  just  delighted  if  we  do  not  approve 
NAFTA.  Now  Mexico  is  buying  70  percent  of  their  imports  from  us, 
and  when  they  talk  about  how  poor  they  are,  they  buy  more  per 
capita  from  us  than  do  the  more  affluent  Japanese  or  the  Europe- 
ans. Japan  would  love  this  deal,  and  so  would  the  Europeans.  I 
think  as  a  political  thing  that  Mexico  would  turn  elsewhere  then 
for  their  trade. 

Senator  Baucus.  Governor  Richards? 

Governor  Richards.  I'll  tell  you  the  truth  that  I've  never  known 
what  I  was  supposed  to  tell  and  what  I  wasn't  supposed  to  tell,  so 
I'll  just  tell  you  the  way  I  see  it. 

The  discussion  that  is  taking  place  now  with  Mexico  is  coming  at 
a  particular  point  in  time  in  Mexican  history  that  makes  it  practi- 
cally impossible  to  discuss  any  other  kind  of  trade  agreement  in 
the  near  future.  Mexican  presidents  are  elected  to  office  for  six 
years.  Carlos  Salinas  has  staked  a  great  deal  of — in  fact,  all  of  his 
political  capital  on  being  a  friend  to  the  United  States.  It's  been  a 
dramatic  departure  from  what  we  have  experienced  before  with 
presidents  of  Mexico.  So  in  negotiating  this  free  trade  agreement, 
he  has  taken  a  great  deal  of  political  criticism. 

For  those  of  you  who  do  not  know  a  lot  about  Mexican  politics, 
there  is  one  predominant  political  party,  and  there  are  a  couple  of 
other  political  parties  that  are  now  growing  in  stature.  The  voices 
of  those  growing  are  pretty  strident.  They  are  strident  in  opposi- 
tion to  friendliness  with  the  United  States,  and  I  think  that  if  the 
free  trade  agreement  is  not  successful  in  this  Congressional  session, 
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it  is  going  to  preoccupy  a  great  deal  of  the  rhetoric  and  discussion 
that  takes  place  in  Mexico  next  year  in  the  presidential  election. 

Salinas  can  no  longer  run  for  election.  Everyone  is  sort  of  wait- 
ing with  bated  breath  on  who  the  choice  is  going  to  be  that  is  the 
nominee  from  this  dominant  political  party  from  whence  he  comes, 
and  I  think  the  decision  of  who  they  will  choose  in  Mexico  to  make 
the  race  is  very  much  going  to  be  dependent  on  what  the  United 
States  does  in  relation  to  the  free  trade  agreement.  It  is  going  to  be 
absolutely  necessary  if  their  political  party  is  going  to  be  success- 
ful, and  I'm  telling  you  all  of  this  just  looking  at  it  as  we  would 
running  our  own  races. 

If  they  are  going  to  have  to  choose  someone  that  is  far  to  the 
right  of  Carlos  Salinas  in  his  attitude  toward  the  United  States, 
and  I  think  that's  a  practical  reality,  the  opportunities  for  free 
trade  with  other  nations  will  be  such  that  in  truth  there  really  will 
be  no  reason  for  the  Mexicans  to  turn  to  us.  I  think  they  will  turn 
to  the  Pacific  Rim,  appropriately. 

The  other  aspect  that  I  think  we're  going  to  see  if  the  Congress 
should  make  the  determination  is  that  there  will  be  voices  in 
Mexico  who  will  use  this  opportunity  to  protest  against  the  United 
States.  Not  that  it  will  represent  the  majority  of  Mexicans  or  the 
government  of  Mexico,  but  that  it  will  certainly  occupy  a  lot  of 
space  on  the  television  tube,  and  it  will  not  enhance  the  relation- 
ship between  Mexico  and  the  United  States. 

I  am  greatly  worried.  Senator  Baucus,  that  this  opportunity  that 
I  see  as  an  opportunity  for  a  great  economic  future  for  us  may  not 
come  to  fruition,  and  that  the  international  crisis  that  we  will  be 
dealing  with  is  going  to  be  on  our  own  continent  at  our  own  bor- 
ders. It  is  not  going  to  be  in  Bosnia,  it  is  not  going  to  be  in  Africa, 
but  it  is  going  to  be  in  a  place  where  we  have  spurned  the  friend- 
ship of  a  neighbor. 

If  ever  there  was  a  time  in  our  history  when  we  should  be  over- 
joyed at  the  opportunities  economically  presented  to  us,  this  is  it.  I 
understand  the  opposition.  I  know  what's  going  on  here.  I  listen  to 
this  stuff.  This  is  a  great  emotional  issue.  But  I  think  we've  lied.  I 
think  that  we  have  told  the  American  people  something  that  is 
truly  wrong,  and  that  is  somehow  that  NAFTA  represents  job  loss 
and  that  if  NAFTA  is  no  longer  an  issue  there,  that's  not  going  to 
happen  in  this  country.  I  think  that  the  reverse  is  true. 

Senator  Baucus.  I  appreciate  that. 

Ms.  Browner.  Mr.  Chairman,  if  I  might  just  add  one  thing  on 
the  environmental  piece,  because  I  think  this  is  extremely  impor- 
tant. The  two  strengths  of  NAFTA  and  the  side  agreements  as  it 
relates  to  environment  are,  one,  strong  enforcement  of  environ- 
mental laws,  but,  two,  cooperation,  and  I  think  that  the  real 
danger,  because  we  work  very  closely  with  SEDESOL  and  others  in 
Mexico  concerned  about  environmental  issues,  is  we  will  lose  the 
opportunity  for  cooperation. 

I  think  each  and  every  one  of  us  are  well  aware  that  environ- 
mental problems — pollution  doesn't  recognize  political  or  interna- 
tional boundaries.  It  moves  back  and  forth.  If  we  are  going  to  deal 
with  these  problems,  it  has  got  to  be  through  enhanced  coopera- 
tion. If  we  are  to  walk  away  from  the  very  hard  negotiations  and 
from  all  of  the  dialog  and  the  conversation  that  has  taken  place  to 
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put  in  place  a  structure  for  cooperation  and  strong  enforcement, 
I'm  not  sure  that  at  any  time  in  the  near  future  we  will  be  able  to 
once  again  reestablish  the  much  needed  cooperation  to  deal  with 
these  problems. 

Senator  Baucus.  Thank  you  very  much,  Administrator. 

I  know  that  Secretary  Bentsen  has  a  tight  schedule.  I  have  a 
question  I'd  like  to  ask  you,  if  you  would,  please. 

Mr.  Bentsen.  All  right. 

Senator  Baucus.  Under  the  NAFTA,  as  we  both  know,  there  will 
be  some  lost  tariff  revenue.  Tariffs  will  decline.  The  Administra- 
tion has  suggested  replacing  those  lost  tariffs,  because  under  the 
budget  rules  we  must  replace  cuts  in  so-  called  mandatory  pro- 
grams— suggested  replacing  the  lost  revenue  with  user  fees  or  Cus- 
toms fees.  That's  met,  as  you  know,  with  some  opposition.  I  wonder 
if  you  can  tell  us  the  administration's  view  on  where  the  adminis- 
tration recommends  we  find  the  revenue  to  make  up  for  the  lost 
tariff  revenue  and  whether  the  administration's  bill  is  in  favor  of 
or  advocates  Customs  fees. 

Mr.  Bentsen.  Mr.  Chairman,  what  you're  seeing  is  a  reduction  in 
taxes  that  takes  place,  of  a  tariff,  and  as  you  do  that,  that  revenue 
loss  has  to  be  replaced,  obviously.  The  estimates  show  that  we 
would  have  an  increase  of  some  $10  billion  a  year  in  economic  ac- 
tivity on  our  own  side,  but  with  the  rules  of  the  Budget  Committee 
and  CBO  and  all,  that  cannot  count.  There  has  to  be  a  direct  reve- 
nue or  a  mandatory  cut  in  some  way  to  balance  off  any  loss. 

What  has  been  proposed  involve  an  exemption  for  the  processing 
fee  for  people  coming  in  by  plane  and  boat  from  some  of  the 
areas — Mexico,  Canada,  the  Caribbean — and  that  cost  is  not  reim- 
bursed to  us.  This  proposal  would  do  away  with  that  exemption, 
plus  raising  some  of  those  processing  charges.  What  we  have  tried 
to  do  in  the  proposal  is  to  go  to  those  sectors  of  the  economy  that 
would  benefit.  Certainly,  we  have  seen  a  very  major  increase  in 
transportation  by  air,  by  boat,  by  truck  between  our  countries  as 
Mexico  has  lowered  some  of  its  tariffs.  We  would  anticipate  a  fur- 
ther increase  if  NAFTA  was  passed,  and  that  means  that  they 
would  profit  by  that.  So  they  would  be  the  sector  that  would  be 
helping  to  pay  for  that. 

Now,  let  me  further  state,  Mr.  Chairman,  that  there  is  no  free 
lunch  in  this  deal.  NAFTA  has  to  be  paid  for,  and  funds  have  to  be 
raised.  We're  very  happy  to  listen  to  any  other  proposals  or  to  con- 
tinue to  explore  other  options  to  Fund  NAFTA.  What  we  want 
when  we  get  through  is  a  revenue-neutral  item  for  the  budget. 
That's  what  we  have  to  accomplish,  and  that's  what  we  intend  to 
do. 

Senator  Baucus.  Thank  you  very  much. 

Senator  Lautenberg? 

Mr.  Bentsen.  Mr.  Chairman,  if  you  would  excuse  me,  I'd  appreci- 
ate it. 

Senator  Lautenberg.  Do  you  have  time  for  one  question? 

Mr.  Bentsen.  Oh,  sure,  Frank.  I  mean,  sure,  Senator  Lautenberg. 

Senator  Lautenberg.  Because  we  never  get  a  chance  to  chat 
much  anymore.  We  miss  you  here  as  Chairman  of  the  Finance 
Committee 
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Senator  Baucus.  Mr.  Secretary,  we  would  like  you  to  stay  as  long 
as  you  can,  but  we  do  understand  if  there's  a  pressing  need  for  you 
to  go. 

Mr.  Bentsen.  I've  got  a  fellow  down  there  in  the  Oval  Office  who 
thinks  I  ought  to  be  coming  down  there. 

[Laughter.] 

Senator  Lautenberg.  I've  got  to  ask  you  this  question  about  the 
environmental  agreement.  Why  does  it  take  a  trade  agreement  in 
order  for  Mexico  to  agree  to  clean  up  the  environment  there?  I 
mean,  if  it's  so  bad,  are  we  buying  their  attention  to  the  environ- 
ment? Because  if  there  isn't  enough  concern  on  their  side  of  the 
border  to  deal  properly  with  the  environment,  then  this  thing  is 
going  to  be,  I  think,  always  a  little  bit  tenuous  if  maybe  the  agree- 
ment won't  produce  as  much  revenue  or  as  much  economic  activity 
as  they'd  like. 

Mr.  Bentsen.  No,  I  don't  think  so.  Let  me  say  this.  Senator  Lau- 
tenberg. There  is  a  desire  on  the  part  of  this  new  president.  Presi- 
dent Salinas,  to  clean  up  the  environment,  but  I  think  the  trade 
agreement  adds  impetus  to  it,  encourages  it,  puts  an  incentive  in 
there  to  do  it.  What  you  have  already  seen  last  week  was  an  agree- 
ment whereby  the  World  Bank  is  going  to  loan  Mexico  $1.8  billion 
for  cleaning  up  the  environment.  Mexico  itself  committed  to  $2.2 
billion  to  clean  up  the  environment. 

But  when  we  put  this  structure  together,  this  would  provide  fur- 
ther leverage  for  financing,  which  would  be  of  enormous  benefit  in 
a  cooperative  effort  to  further  clean  up  the  environment.  Both  ben- 
efit, both  Mexico  and  the  United  States,  will  benefit  from  cleaner 
water  and  cleaner  air,  and  we'll  be  able  to  take  care  of  the  solid 
waste  problems  that  you've  heard  enumerated  thus  far.  There  will 
be  an  environmental  commission  which  will  have  local  people  envi- 
ronmental folks  participating,  and  which  will  have  a  funding 
device  to  help  finance  it. 

Ms.  Browner.  Mr.  Chairman,  if  I  might  just  add,  I  think  the  way 
to  look  at  this  in  terms  of  the  environmental  issues  in  Mexico  is 
that  we  are  building  on  an  opportunity.  If  you  look  at  the  last  five 
years  in  Mexico  in  terms  of  what  SEDESOL  and  President  Salinas 
have  done,  it  is  very  impressive.  They  have  put  in  place  an  envi- 
ronmental program  that  really  didn't  exist  prior  to  that.  In  the  last 
18  months,  you  have  seen  enforcement  actions  taken  against  over 
2,000  industrial  facilities,  many  of  them  closed  down  permanently. 
That's  strong  commitment  to  environmental  protection.  NAFTA 
gives  us  an  opportunity  to  further  build  on  that  commitment. 

Senator  Lautenberg.  That's  helpful.  If  you  agree  with  the  re- 
sponses, we  don't  have  to  waste  anymore  time. 

Governor  Richards.  I  do  want  to  add,  Senator,  that 

Senator  Baucus.  Mr.  Shafer,  could  you  move  up,  please?  Thank 
you.  I  understand  the  Secretary  has  to  leave,  and  Assistant  Secre- 
tary Jeffrey  Shafer  is  the  Assistant  Secretary  for  International  Af- 
fairs. Thank  you  very  much. 

Governor  Richards.  I  just  want  to  add  that  it  was  included,  can- 
didly, because  I  think  that  environmental  groups  in  this  country 
wanted  to  see  if  they  could  do  it.  I  wasn't  against  that.  I  thought 
that  it  was  totally  appropriate  for  us  to  say  this  is  an  opportunity 
for  us  to  say  that  we  would  like  to  see  some  environmental  consid- 
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erations  included  in  a  question  that  is  going  to  be  paramount  in 
the  minds  of  people  in  this  country,  and  we  want  to  make  it  para- 
mount in  the  minds  of  the  Mexicans  as  well.  I  think  that  the  envi- 
ronmental groups  wanted  to  have  a  negotiating  commission  in 
which,  if  there  were  problems,  there  was  a  forum  at  which  they 
might  lodge  complaints. 

So  I  think  it  was  done  because  of  us.  It  was  not  done  as  a  conse- 
quence of  Mexico.  I  had  several  conversations  with  the  Mexicans 
during  the  process.  Salinas  had-  already  passed  environmental  laws 
before  we  even  got  into  the  whole  trade  thing,  and  I  kept  insisting 
to  them  that  I  thought  it  was  important  for  the  Mexicans  to  accept 
and  be  on  the  side  of  the  environmental  groups  in  the  United 
States,  that  it  would  be  good  for  their  country  and  certainly  it 
would  be  good  for  us.  I  was  pleased  that  they  acquiesced,  not  be- 
cause I  asked,  but  because  I  think  that  the  argument  was  made  to 
them  that  it  was  in  all  our  best  interest. 

Senator  Lautenberg.  So  it's  fair  to  say  that  their  interest  in  a 
cleaner  environment  doesn't  come  by  them  naturally,  that  what- 
ever the  reason — they  may  be  poor  and  unable  to  deal  with  it — the 
fact  is  that  we  had  to  structure  that  to  get  them  to  go  along  with 
a 

Governor  Richards.  No,  sir,  I'm  not  saying  that  at  all.  The  laws 
of  Mexico  passed  before  the  North  American  Free  Trade  Agree- 
ment, and  the  enforcement  began  in  Mexico  before.  We  asked  in 
this  country  in  the  negotiations  for  them  to  include  side  bar  agree- 
ments that  dealt  with  the  environmental  issues.  Mexico  was  al- 
ready moving  in  that  direction,  but  they  are  far  from  the  standards 
that  we  expect  and  would  like  to  have  in  the  United  States. 

Senator  Lautenberg.  Ms.  Browner,  can  we  talk  about  anything 
that  was  accomplished  by  way  of  significant  environmental  cleanup 
before  this  stage? 

Ms.  Browner.  In  terms  of  cleanup? 

Senator  Lautenberg.  Yes. 

Ms.  Browner.  The  program  that  Mexico  has  put  in  place  has 
largely  focused  on  establishing  a  structure  for  environmental  pro- 
tection. They  have  put  in  place  the  laws,  the  regulatory  schemes. 
In  fact,  two  years  ago  EPA  analyzed  Mexico's  environmental  laws 
and  found  them  to  be,  in  terms  of  the  levels  of  protection  that  they 
provide,  basically  similar  to  ours. 

Now  we're  looking  at  the  implementation.  There  have  been  some 
cleanups  undertaken.  They  are  not  yet  where  we  are  in  terms  of 
the  cleanup  activities  that  we  take,  but  as  you  well  know,  a  strong 
environmental  program  is  enforcement,  permitting  and  regulation, 
and  cleanup,  and  I  believe  they  are  making  tremendous  progress  in 
each  of  those  instances. 

And  as  Governor  Richards  said,  I  think  it  would  be  wrong  to  sug- 
gest that  is  all  because  of  NAFTA.  A  good  portion  of  that  came 
about  before  there  was  discussion  of  a  NAFTA  at  any  serious  level. 
We  have  seen  increased  interest,  and  I  think  that  is  something  we 
should  welcome,  and  we  should  say,  how  can  we  get  more  of  it? 
How  can  we  work  together  to  deal  with  these  problems? 

Senator  Lautenberg.  Would  an  EIS  be  required  whenever  a 
review  of  infrastructure  development  is  going  to  take  place  on 
either  side  of  the  border?  Would  there  have  to  be  the  same  yard- 
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sticks  that  we  in  the  United  States  use  for  determining  a  cleanup 
process?  I  heard  the  amount  of  $2  biUion  worth  of  funding,  how 
does  that  money  get  applied?  If  the  site  lies  across  the  border — I 
assume  some  of  them  do  straddle  the  border.  Certainly,  pollution 
upstream  will  run  into  waters  that  we  have.  How  do  these  things 
get  resolved? 

Ms.  Browner.  I  think  if  I  might  just  briefly  set  out  the  structure 
in  terms  of  the  infrastructure,  as  we  all  know,  there  are  very  press- 
ing needs — wastewater  treatment,  drinking  water  facilities,  solid 
waste  disposal  facilities  along  the  border.  The  Administration  is 
calling  for  the  creation  of  a  Border  Environmental  Cooperation 
Commission.  That  would  be  made  up  of  10  individuals:  the  Environ- 
ment Minister  from  Mexico,  the  EPA  Administrator,  a  representa- 
tive from  the  International  Boundary  Water  Commission,  and  six 
citizens,  three  from  each  side. 

That  group  would  have  responsibility  for  determining  what  are 
the  first  round  of  projects,  second  round,  third,  and  so  on,  for  as- 
sisting in  putting  together  the  financing  packages  so  we  can  actual- 
ly see  these  much  needed  facilities  constructed.  They  would  also  be 
looking  at  the  environmental  concerns,  as  you  were  right  to  point 
out  that  any  time  you  have  the  construction  of  a  large  facility, 
there  are  obviously  environmental  issues  beyond  the  services  that 
the  facility  may  provide  that  need  to  be  addressed. 

We  worked  very  closely  both  with  the  State  of  Texas,  the  other 
border  States,  and  the  environmental  groups  in  determining  how 
we  would  deal  with  these  environmental  issues  that  may  be  an  ad- 
junct to,  if  you  will,  the  siting  of  a  specific  facility  to  deal  with 
other  environmental  concerns,  and  we  think  we  have  come  up  with 
and  we  can  certainly  provide  you  with  a  detailed  analysis  of  what 
that  system  is.  But  I  think  the  fundamental  thing  to  recognize  is 
that  we  have  a  commission  with  public  participation  and  transpar- 
ency so  that  everyone  can  watch  what  is  going  on  in  terms  of  the 
decisions  that  are  going  to  be  made. 

In  addition,  under  the  Commission  on  Environmental  Coopera- 
tion created  in  the  NAFTA,  not  dealing  just  with  the  border,  but 
dealing  with  all  of  the  environmental  issues,  you  have  a  joint 
public  advisory  committee,  something  that  you've  never  before  had 
on  a  trade  agreement  in  terms  of  dealing  with  environmental 
issues. 

Senator  Lautenberg.  Do  you  think  it  would  be  tough  to  imple- 
ment agreements  that  may  come  out  of  there  in  terms  of  who  fi- 
nances what? 

Ms.  Browner.  Well,  that's  what  we've  been  working  on  for  the 
last  almost  two  months  now  in  terms  of  putting  together  the  fi- 
nancing mechanisms,  and  it's  going  to  be  a  combination  from  the 
money  in  terms  of  the  World  Bank  commitment,  the  money  that 
Secretary  Bentsen  talked  about,  user  fees.  Each  package  may  be  a 
little  bit  different,  but  it  should  give  us  the  resources,  and  I  would 
ask  Jeff  to  speak  more  specifically,  but  I  think  we  do  believe  that 
we  have  the  ability  now  to  actually  put  in  place  the  resources  to 
build  these  much  needed  facilities. 

Mr.  Shafer.  If  I  could  make  just  two  additional  points  about  the 
environmental  protection  that  would  be  assured  by  this  process,  it's 
agreed  that  any  project  in  which  the  Border  Environment  Coopera- 
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tion  Commission  becomes  involved  will  meet  all  of  the  local  stand- 
ards where  the  project  is  sited  or  takes  place  with  respect  to  envi- 
ronmental standards,  with  respect  to  environmental  impact  state- 
ments, and  all  of  the  legal  requirements.  So  there  will  be  no  under- 
cutting of  U.S.  or  current  Mexican  standards.  In  addition,  the  proc- 
ess that  the  commission  will  engage  in  will  call  for  its  own  environ- 
mental impact  assessment,  will  call  for  public  consultation  and  dis- 
cussion in  order  to  assure  that  any  work  that's  done  meets  a  high 
standard  of  environmental  protection. 

Now,  the  idea  is  to  maximize  the  involvement  of  the  private 
sector  in  these  activities,  to  minimize  the  call  on  both  our  budget 
and  the  Mexican  budget,  and  that  means  that  when  the  commis- 
sion begins  to  look  at  the  financing  of  a  project,  the  question  is 
going  to  be,  in  the  first  instance,  what  does  it  take  to  get  the  pri- 
vate sector  involved?  It  will  seek  financing  where  clearly  equity  in- 
fusions are  necessary  from  the  national  governments,  but  it  also 
has  as  a  backstop  the  financing  capacity  of  the  $2  billion  facility 
that  we're  setting  up. 

So  the  idea  is  that  this  would  be  decided  in  this  consultative 
process  on  a  case-by-case  basis  where,  at  the  end  of  the  day,  the 
test  of  the  deal  will  be  the  capacity  to  bring  to  the  table  the  money 
that's  needed  to  get  the  work  done. 

Senator  Lautenberg.  Mr.  Shafer,  you  and  I  both  know  if  you 
want  to  involve  the  private  sector  in  something  like  this,  there  has 
to  be  incentive  at  the  end  of  the  line.  If  you're  talking  about  a  pov- 
erty-stricken nation  in  the  process  of  elevating  its  standard  of 
living  and  getting  itself  to  a  footing  that  resembles  ours,  it's  pretty 
hard  to  imagine  that  you're  going  to  have  a  sewer  charge  in  there 
that  relates  to  the  cost  of  putting  up  this  facility.  So  I  think  we  are 
just  a  little  bit  optimistic  if  we  think  we're  going  to  get  a  lot  of  pri- 
vate sector  participation. 

Mr.  Chairman,  I  will  close  with  just  one  question  to  Governor 
Richards. 

You  did  say.  Governor,  that  one  of  the  ways  to  equal  the  tension 
or  remove  some  of  the  tension  on  both  sides  of  the  border  is  to  get 
rid  of  the  poverty,  and  that  might  stop  immigration  or  at  least  slow 
it,  and  I  submit  to  you  that  though  the  borders  are  more  distant 
from  countries  around  the  world,  that  is  the  cardinal  question,  and 
that  is,  how  do  we  keep  people  from  crashing  our  doors,  knocking 
the  walls  down,  when  they  come  from  places  like — we  can  name  15 
countries  now  where  they're  not  even  afraid  to  risk  life  to  get  out 
of  that  poverty  situation.  So  if  we're  going  to  do  that,  I  think  we've 
carved  out  an  appropriate,  but  very  difficult  assignment. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Baucus.  Thank  you  very  much.  Senator. 

Governor  Richards.  Could  I  comment? 

Senator  Baucus.  Yes,  Governor,  go  ahead. 

Governor  Richards.  Well,  one  of  the  things  I  wanted  to  say,  Sen- 
ator Lautenberg,  is  that  in  my  testimony  I  told  you  that  the  people 
of  Texas  voted  $250  million  in  bonds  to  work  on  sewage  and  water 
projects  in  the  colonias,  and  even  though  these  people  are  very 
poor,  those  bonds  are  being  .paid  off  by  the  homeowners  there,  very, 
very  poor  people.  But  those  numbers,  if  you  leverage  it  appropri- 
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ately,  you  can  get  the  cost  of  those  bonds  down  to  a  point  at  which 
people  can  afford  to  pay  a  Uttle  bit  back  every  month. 

The  Mexicans  finance  a  great  deal  of  their  projects  through  the 
private  sector.  Public  roads,  for  example.  The  infrastructure  for 
transportation,  they  are  doing  a  lot  through  the  private  sector  and 
doing  it  through  toll  roads,  which  is  slowly  being  paid  back  by  the 
trucking  industry  and  various  goods  that  are  coming  across  it. 

Please  do  not  underestimate  how  strongly  I  understand  what  you 
say.  We  have  lived  with  the  poverty  of  the  Mexicans  throughout 
the  history  of  the  State  of  Texas,  and  I  know  that  it  is  a  big  prob- 
lem. Senator  Lautenberg,  that  problem  is  there  whether  the  free 
trade  agreement  exists  or  not.  We  just  see  the  free  trade  agree- 
ment as  an  opportunity  for  the  first  time  to  be  able  to  do  some- 
thing that  is  a  win  situation  for  us  and  a  win  situation  for  the 
Mexicans. 

Senator  Baucus.  I  think  that's  a  good  point,  Governor.  That  is, 
some  people  looking  at  free  trade  agreements  assume  it's  a  zero- 
sum  game,  that  when  somebody  gains  X  amount,  that  someone  else 
loses  X  amount. 

Governor  Richards.  I  don't  see  it  that  way. 

Senator  Baucus.  Where  in  fact  it's  a  win-win.  That  is,  trade 
agreements,  if  properly  structured,  result  in  increased  economic  ac- 
tivity for  both  countries.  I  think  it's  quite  clear  that's  what  this 
agreement  is. 

Senator  Reid? 

Senator  Reid.  Mr.  Chairman,  I'm  not  going  to  be  able  to  stay  to 
listen  to  the  testimony  of  the  second  panel,  but  I  have  some  ques- 
tions that  I'm  anxious  to  ask  based  upon  the  testimony  that  I've 
read  in  the  second  panel.  One  of  the  witnesses  indicates  that  the 
side  agreements  did  nothing  to  change  NAFTA  provisions  and 
make  many  U.S.  environmental  laws  vulnerable  to  challenge  from 
trading  partners,  that  although  the  NAFTA  contains  language  that 
would  appear  to  lift  the  threat,  loopholes  throughout  the  agree- 
ment restore  that  threat,  and  that  what  this  NAFTA  gives  on  one 
hand,  it  takes  away  with  the  other. 

Ms.  Browner,  how  do  you  feel  about  that? 

Ms.  Browner.  Well,  we  don't  agree  with  that.  We  actually  think 
that  we  have  clarified  it.  There  is  obviously  a  further  opportunity 
in  the  administration's  statement  of  action  to  also  clarify  it,  and  I 
think  that  is  something  we  would  obviously  be  more  than  interest- 
ed in  working  with  you  all  on.  It  is  absolutely  our  intention  to 
make  sure  that  not  only  the  Federal  Government,  but  also  the 
State  and  local  governments  of  this  country  can  continue  to  put  in 
place  the  standards  that  they  think  are  appropriate  to  protect  their 
citizens  and  to  protect  their  natural  resources.  We  believe  that  we 
have  protected  that,  but  if  there's  any  need  for  further  clarifica- 
tion, we  are  obviously  open  to  ensuring  that. 

Senator  Reid.  This  same  witness  goes  on  to  state  that 

Other  laws  threatened  by  NAFTA  are  the  food  and  drug  product  safety  standards, 
State  and  local  laws  exceeding  international  standards,  laws  regulating  import  of 
products  produced  in  ways  that  damage  the  environment,  and  international  envi- 
ronmental agreements  enforced  through  import  regulations. 

Ms.  Browner,  would  you  respond  to  that? 
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Ms.  Browner.  Well,  first  of  all,  there  has  been,  I  think,  a  fair 
amount  of  confusion  about  the  issue  of  food  safety.  I  think  it's  im- 
portant for  everyone  to  understand  that  no  food  product  can  enter 
the  United  States  that  does  not  meet  the  standards  in  this  country. 

Senator  Reid.  Well,  what  does  he  mean  by  this,  then?  Do  you 
know? 

Ms.  Browner.  Well,  as  I  understand  the  issue — and  I  apologize 
for  not  having  read  that  particular  part  of  the  testimony — there  is 
a  second  issue  associated  with  pesticide  use.  There  are  perhaps  pes- 
ticides that  may  be  used  in  Mexico  that  do  not  leave  a  residual  on 
the  fruit  or  the  apple  or  whatever  coming  into  the  United  States, 
yet  that  pesticide  may,  in  some  people's  belief,  do  damage  to  the 
natural  resources  of  Mexico.  I  think  there  are  some  who  would 
have  liked  an  agreement  that  specifically  allowed  for  the  opportu- 
nity of  one  country  to  reach  into  another  country  and  look  at  how 
they  manufacture  a  product  or  grow  food.  Obviously,  this  is  a  diffi- 
cult issue,  because  you  go  to  the  sovereignty  of  the  individual  na- 
tions. 

The  council  that  is  created,  made  up  of  the  three  environment 
ministers,  that  will  oversee  the  implementation  in  terms  of  the  en- 
vironmental side  agreement  and  the  environmental  provisions  of 
NAFTA  does  tell  the  council,  the  three  environment  ministers, 
that  they  should  look  at  these  questions,  what  we  refer  to  as  life 
cycle  issues,  cradle  to  grave.  What  is  happening  in  terms  of  envi- 
ronmental consequences  when  a  product  is  manufactured?  But  I 
think  everyone  should  know  that  any  product  entering  this  coun- 
try, a  manufactured  product  or  a  food  commodity,  must  meet  our 
standards  in  order  for  it  to  come  across  the  border  and  be  sold  to 
the  customers  and  the  consumers  in  this  country. 

Senator  Reid.  State  and  local  laws  exceeding  the  international 
standards? 

Ms.  Browner.  Well,  I  want  to  read  you  something,  because  I 
think  this  would  be  helpful.  This  is  put  out  by  USTR.  It  is  a  sum- 
mary of  the  important  components  of  NAFTA,  and  it  says  very  ex- 
plicitly, "No  existing  Federal  or  State  regulation  to  protect  health 
and  safety  will  be  jeopardized  by  NAFTA."  I  mean,  it  says  that  was 
clearly  our  goal  and  that  we  achieved  it  in  terms  of  recognizing,  as 
we  do  in  a  number  of  our  Federal  laws  in  this  country,  the  right  of 
State  and  local  governments  to  set  tougher  standards. 

Senator  Reid.  Another  question.  NAFTA  does  little  to  lift  the 
threat  that  our  trading  partners  could  use  lax  enforcement  of  their 
laws  to  attract  investment. 

Ms.  Browner.  Well,  there's  a  provision  in  there  that  actually 
speaks  to  that  issue.  It  prohibits  countries  from  lowering  their 
standards  to  attract  investment.  There's  also  a  provision  going  to 
the  amount  of  resources  that  each  country  makes  available  for  the 
enforcement  of  environmental  laws. 

But  I  think  there's  a  more  fundamental  issue  here.  Every  study 
that's  been  done  of  the  cost  of  complying  with  U.S.  environmental 
laws  has  found  a  2  to  6  percent  cost  associated  with  compliance. 
Companies  are  not  closing  down  operational  facilities  in  the  United 
States  because  of  that  2,  4,  5  percent  cost  of  complying  with  envi- 
ronmental laws  and  rebuilding  a  facility  in  Mexico  so  they  don't 
have  to  put  a  scrubber  on  or  they  don't  have  to  do  something  in 
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terms  of  environmental  issues.  I  mean,  there's  nobody  that  I'm 
aware  of  that  has  found  that  is  in  fact  the  case,  that  existing  facili- 
ties are  closed  down  here  rather  than  come  into  compliance  with 
our  laws. 

Again,  I  think  this  is  about  the  opportunity  for  us  to  work  in  co- 
operation to  achieve  an  upward  harmonization  of  environmental 
standards  and  environmental  quality. 

Senator  Reid.  I  have  two  questions,  both  of  them  short.  We've 
heard  a  lot  about,  and  you've  just  mentioned,  some  of  the  ways 
that  you  will  attempt  to  enforce  environmental  standards,  the  envi- 
ronmental side  agreements,  but  we've  heard  a  lot  of  criticism  about 
the  dispute  process  being  so  wordy,  so  lengthy,  and  basically 
wouldn't  resolve  any  conflict  anyway.  How  do  you  respond  to  that? 

Ms.  Browner.  Well,  whenever  a  country  raises  the  question  of 
the  failure  of  another  country  to  enforce  their  environmental  laws, 
that  is  a  very  serious  challenge  that  is  being  raised  in  an  interna- 
tional forum,  and  I  think  it  is  appropriate  to  have  a  process  that 
allows  for  a  full  and  fair  investigation  and  consideration.  We  went, 
I  think,  a  step  further,  because  not  only  is  there  standing  for  a 
country  to  raise  this  concern  about  another  country,  there  is  also 
standing  granted  to  any  citizen  of  Canada,  the  United  States,  or 
Mexico  to  say  that  one  of  the  three  countries  is  failing  to  enforce 
the  environmental  laws  of  their  country.  Never  before  have  citi- 
zens been  given  that  sort  of  access  to  the  process.  It's  never  hap- 
pened before. 

Senator  Reid.  Finally,  the  same  witness  says. 

The  side  agreement  only  addresses  pollution  issues  and  specifically  excepts  natu- 
ral resource  exploitation.  Severe  problems  on  the  border  and  elsewhere  caused  by 
mining,  deforestation,  overgrazing,  overfishing,  and  water  depletion  do  not  fall 
under  the  accord. 

Ms.  Browner.  I  would  say  two  things  in  response  to  that.  We 
have  also  called  for  the  creation  of  a  green  fund — I  think  it  is  $20 
million  in  the  first  instance — to  allow  us  to  make  sure  that  we  are 
seeing  protection  of  those  very  important  parts  along  the  border 
and  in  Mexico.  The  opportunity  for  dealing  with  some  of  the  issues 
you  raise  I  think  is  found  in  the  opportunity  for  cooperation.  By 
working  together,  I  think  we  can  address  a  lot  of  those  concerns. 

Senator,  I  would  just  go  back  to  what  I  said  at  the  beginning. 
There  are  no  environmental  problems  created  by  NAFTA  or  the 
side  agreement.  There  are  many  problems  that  exist  today.  I  be- 
lieve we  go  a  long  way  in  solving  those  problems,  but  I  think  it 
would  be  wrong  for  people  to  believe  that  somehow  or  another 
NAFTA  creates  another  set  of  environmental  problems.  It  doesn't 
do  that,  and  reasonable  people  can  disagree  in  terms  of  whether  it 
goes  far  enough  in  giving  us  the  tools.  I  think  it  is  significant.  I 
think  you  will  see  true  environmental  improvement  across  the  con- 
tinent with  NAFTA  and  the  strong  side  agreement. 

Senator  Reid.  Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you  very  much,  Senator. 

Governor  Richards.  Mr.  Chairman,  if  it's  possible,  I  need  to  go 
home. 

[Laughter.] 

Senator  Baucus.  Governor,  we  very  much  appreciate  your  testi- 
mony here.  You  probably  have  a  lot  to  do  at  home. 
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Governor  Richards.  Thank  you  very  much. 

Senator  Baucus.  Thank  you  very  much,  Governor,  for  taking  the 
time  to  come  and  testify  before  our  committee. 

Senator  Chafee.  Governor,  I  won't  take  that  as  a  personal  af- 
front that  as  soon  as  I  came  up  to  ask  questions,  you  announced 
you  want  to  leave. 

Governor  Richards.  Listen,  I  apologize,  but  I  need  to  go  home 
and  go  to  work.  All  this  sitting  and  talking  up  here,  I'm  not  getting 
anything  done. 

[Laughter.] 

Senator  Baucus.  Governor,  you  may  be  getting  more  done  than 
you  think  you  are. 

Senator  Chafee.  I  think  you've  persuaded  me  and  brought  me 
over  from  being  recalcitrant.  Let  me  just  say  this  before  you  leave. 
If  we  think  there  are  going  to  be  troubles  with  the  agreement  with 
perhaps  Mexico  not  fully  cooperating,  as  some  suggest,  and  I  don't 
believe  it,  those  problems  certainly  aren't  going  to  be  solved  if  we 
don't  have  an  agreement. 

Governor  Richards.  I  can't  understand  it.  Senator  Chafee,  and  I 
say  this  genuinely  to  you.  I  have  some  very  close  friends  and  also 
some  close  political  allies  who  are  opposed  to  the  NAFTA.  They  are 
opposed  for  some,  I  think,  very  personal  reasons.  But  I  have  never 
been  able  to  understand  the  logic  of  not  having  the  North  Ameri- 
can Free  Trade  Agreement  and  suggesting  that  somewhere,  some- 
how out  there  in  the  future  we're  going  to  negotiate  something 
bigger  and  something  better  and  something  more  beneficial  to  the 
United  States  of  America,  because  I  don't  believe  that  is  true. 

The  fact  that  we  have  put  together  the  greenest  agreement  that 
this  Nation  has  ever  negotiated  should  give  people  some  solace  that 
our  hearts  are  on  the  right  side  and  that  we  are  moving  in  the 
right  direction,  and  this  gives  us  a  real  opportunity.  If  we  don't  do 
it,  I  think  it  is  down  the  tube,  and  I  think  you  will  not  hear  any 
more,  except  for  those  of  us  who  live  in  those  border  States,  about 
the  pollution  and  problems  along  the  Rio  Grande. 

Senator  Baucus.  Excellent  statement. 

Senator  Chafee.  Very  good.  All  right.  You  head  home,  and  with 
our  best  wishes. 

Governor  Richards.  Goodbye. 

Senator  Chafee.  Mr.  Chairman,  briefly  I'll  say  this.  I've  men- 
tioned this  before,  but  I've  got  the  specific  dates  here,  and  I'm  just 
going  to  tick  through  the  thing.  People  say,  "Is  Mexico  going  to  live 
up  to  every  agreement?  Have  they  done  everj^hing?"  In  this  coun- 
try of  ours,  where  we  pride  ourselves  on  environmental  concerns, 
the  Clean  Air  Act  was  enacted  23  years  ago;  the  Endangered  Spe- 
cies Act,  only  20  years  ago;  Superfund  laws,  13  years  ago;  the  Clean 
Air  Act,  21  years  ago;  the  RCRA  hazardous  waste,  17  years  ago; 
and  the  acid  rain  provisions,  3  years  ago. 

So  here's  a  country  that  we're  always  patting  ourselves  on  the 
back  for  being  a  great  country  concerned  with  the  environment, 
and  up  to  22  years  ago,  not  a  single  one  of  these  statutes  was  on 
the  books.  We're  saying  to  Mexico,  "Why  aren't  you  just  like  we 
are?  We've  done  all  these  wonderful  things."  It  took  us  a  long  time 
to  do  these  wonderful  things.  They're  getting  there,  but  no  one's 
suggesting  they  have  the  wealth  that  we  do  nor  that  they  did  have 
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the  wealth  23  years  ago.  So  let's  apply  some  common  sense  to  all  of 
this  and  recognize  that  they've  made  tremendous  progress. 

Somebody  suggested  they're  only  doing  this  to  comply  with 
NAFTA.  Well,  I  was  down  in  Mexico  City  not  long  ago.  It  was 
brought  to  our  attention  there's  a  green  vote  in  Mexico  City,  and  in 
1991  they  received,  starting  from  scratch,  just  solely  green,  5  per- 
cent of  the  total  votes  cast.  Now,  that's  doing  pretty  well  for  a 
brand-new  party  that  is  solely  concerned  with  one  subject. 

Mr.  Chairman,  Senator  Smith  has  some  questions  directed  to  Ad- 
ministrator Browner  and  to  the  administration  NAFTA  Working 
Group,  which  I  suppose  you  have  access  to.  I  would  ask  that  these 
questions  from  Senator  Smith — if  you'd  be  good  enough  to  answer 
them  and  see  that  it's  done  rather  quickly,  if  you  could.  Could  we 
hold  you  responsible  for  getting  the  answers  from  the  NAFTA 
Working  Group? 

Ms.  Browner.  Absolutely. 

Senator  Chafee.  Is  that  a  fair  request? 

Ms.  Browner.  Yes,  that's  very  fair.  (See  p.  82.) 

Senator  Chafee.  OK.  Fine. 

Thank  you  very  much,  Mr.  Chairman. 

Senator  Baucus.  Thank  you  very  much.  Senator.  You  make  a 
good  point  that  the  major  environmental  laws  in  this  country  were 
passed  as  long  ago  as  22  years  ago,  and  most  of  them  more  recent- 
ly- 

I  might  add  that  the  country  of  Mexico,  as  part  of  its  big  turna- 
round— that  is,  in  the  1970's  and  1980's  they  has  basically  had  a 
restrictive  import  substitution  policy.  Very  restrictive  country. 
Many  industries  heavily  subsidized,  industries  heavily  protected. 
President  Salinas,  very  much  to  his  credit,  put  together  a  terrific 
team  of  top  people  in  his  government  to  turn  Mexico  around.  They 
have  privatized,  they  have  sold  many  companies  off,  they've 
weaned  many  companies  from  those  subsidies. 

At  the  same  time,  in  1988  they  passed  a  very  broad-  reaching 
umbrella  environmental  law  which  essentially  encompasses  United 
States  environmental  laws — that  is,  the  Clean  Air  Act,  the  Clean 
Water  Act.  Various  environmental  laws  that  we're  so  proud  of  that 
we  passed  in  this  country  in  the  last  20  years  are  laws  that  Mexico 
adopted  lock,  stock,  and  barrel,  American  laws  which  Mexico  in 
1988  passed  lock,  stock,  and  barrel,  which  is  a  testament,  I  think, 
to  Mexico's  commitment  under  President  Salinas  to  turn  that  coun- 
try around. 

That  was  before  NAFTA.  That  was  1988.  Those  who  say,  "Well, 
Mexico  is  only  now  sounding  green  in  order  to  get  NAFTA  passed" 
are  voicing  incorrect  statements,  because  Mexico  is  committed  to 
turning  its  country  around  and  to  upgrading  its  environmental 
standards  very,  very  quickly.  Frankly,  if  this  country  could  move 
as  quickly  in  addressing  its  economic  and  environmental  problems 
as  has  Mexico  in  the  last  seven  years,  we'd  virtually  have  no 
budget  deficit.  We'd  be  in  much  better  shape  in  this  country  than 
we  now  are. 

So  those  who  are  concerned  about  the  poverty  in  Mexico,  they 
should  go  to  Mexico,  visit  Mexico,  read  recent  Mexican  history,  and 
if  they  would  do  so,  they  would  realize  how  much  Mexico  has  done 
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on  its  own  and  will  continue  to  do,  regardless  of  whether  NAFTA 
is  passed  or  not. 

Senator  Chafee.  Also,  Mr.  Chairman,  those  who  criticize  enforce- 
ment of  the  laws  of  Mexico  ought  to  take  a  look  at  the  problems  ^ye 
have  enforcing  our  laws.  Nobody's  saying  compliance  is  perfect  in 
the  U.S.,  nor  is  enforcement  perfect.  That's  why  we're  having  these 
oversight  hearings  all  the  time  on  things  like  Superfund  or  what- 
ever it  might  be.  So  I  think  those  who  cast  bricks  shouldn't  live  in 
glass  houses. 

Senator  Baucus.  Administrator  Browner? 

Ms.  Browner.  Mr.  Chairman,  if  I  might  just  say  one  thing,  I 
guess,  by  way  of  closing,  and  it  builds  on  what  Senator  Chafee  and 
you  have  both  just  said,  it  is  clear  when  you  look  around  the  world 
that  as  the  wealth  of  individual  countries  grows,  their  willingness 
and  their  ability  to  make  environmental  improvements  also  grows. 
The  two  go  hand  in  hand.  So  as  Mexico  is  able  to  enter  into  a 
better  relationship,  they  will  have  the  resources  available  to  make 
the  improvements  in  their  environment  that  they  don't  presently 
have  available.  So  I  think  that  is  an  absolute  positive. 

The  second  thing  that  I  think  its  important,  and  particularly  for 
those  of  us  who  call  ourselves  environmentalists  and  who  care  so 
much  about  the  environment  not  just  of  this  country,  but  of  the 
world,  is  by  being  able  to  secure  in  NAFTA,  as  everyone  has  said 
here  today,  so  many  green  provisions,  we  have  set  the  floor  for 
GATT.  We  have  set  a  threshold  from  which  we  will  begin  the  nego- 
tiations in  the  GATT  process  which  will  be  so  important  to  the 
world's  environment. 

I  am  concerned  that  if  we  are  not  successful  in  convincing  Mem- 
bers of  Congress  about  the  tremendous  strides  we  were  able  to 
make  in  NAFTA  on  the  environmental  issues,  that  our  ability  to 
continue  to  have  the  environment  at  the  table  as  we  negotiate 
GATT  and  to  build  on  what  we  have  achieved  here  will  be  less- 
ened. I  know  this  is  something  that  has  been  very  important  to 
you,  and  it  is  through  the  leadership  of  you  and  this  committee 
that  we've  been  able  to  see  such  strong  provisions,  and  we  look  for- 
ward to  doing  more  with  the  GATT. 

Senator  Baucus.  That's  true.  Your  point  about  economic  growth 
and  environmental  progress  going  hand  in  hand  is  clear.  I  mean, 
that's  the  whole  point  of  sustainable  development.  That  is,  if  we're 
going  to  grow,  raise  incomes,  we  have  to  sustain  that.  The  way  to 
sustain  it  is  to  pay  equal  attention  to  the  environment.  They  go 
hand  in  hand.  One  cannot  proceed  without  the  other.  Mexico  un- 
derstands that,  I  think  this  country  understands  that,  and  certain- 
ly that's  a  major  underpinning  of  NAFTA,  including  the  environ- 
mental side  agreements. 

I  have  no  more  questions,  and  we  have  to  get  to  the  next  panel. 
Thank  you  both  very,  very  much.  Secretary  Shafer  and  Adminis- 
trator Browner,  for  your  testimony.  In  absentia,  I'll  also  thank  Sec- 
retary Bentsen  and  Governor  Richards  again.  Thank  you  very 
much. 

We'll  now  turn  to  the  next  panel:  Professor  Mario  Molina, 
Martin  Professor  of  Atmospheric  Chemistry  at  MIT;  Mr.  J.  Michael 
McCloskey,  Chairman  of  the  Sierra  Club;  Mr.  Peter  Berle,  Presi- 
dent and  CEO  of  the  National  Audubon  Society;  Mr.  Buck  Wynne 
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of  Vinson  &  Elkins;  and  Don  Connors  with  the  firm  of  Foley,  Hoag 
&  Ehot,  who's  testifying  on  behalf  of  the  Environmental  Business 
Council  of  the  United  States. 

We  will  begin  first  with  Mr.  Molina. 

Welcome  back,  Mr.  Molina.  It  wasn't  too  long  ago  that  many  of 
us  visited  with  you  with  respect  to  CFCs  and  the  diminishing  strat- 
ospheric ozone  layer  caused  by  CFC  production,  and  you  were  very 
prescient  and  very  foresightful  back  in  those  early  years,  and  many 
good  bills  have  been  passed.  Countries  have  adopted  the  Montreal 
Protocol,  I  think  largely  as  a  consequence  of  your  early  warnings 
and  the  warnings  of  others,  and  we're  very  proud  to  have  you  back. 
Why  don't  you  proceed? 

STATEMENT  OF  MARIO  J.  MOLINA,  MARTIN  PROFESSOR  OF  AT- 
MOSPHERIC  CHEMISTRY,  DEPARTMENT  OF  EARTH,  ATMOS- 
PHERIC, AND  PLANETARY  SCIENCES,  MASSACHUSETTS  INSTI- 
TUTE OF  TECHNOLOGY 

Mr.  Molina.  Thank  you  very  much,  Mr.  Chairman,  Senator 
Chafee.  Thank  you  for  inviting  me  to  testify  about  the  environmen- 
tal implications  of  NAFTA. 

I'm  concerned  with  environmental  issues,  particularly  from  the 
perspective  of  global  change.  As  we  know,  many  leading  environ- 
mental advocacy  organizations  do  support  the  ratification  of 
NAFTA.  It's  clear  to  me  that  NAFTA  and  the  side  agreement — 
that  is,  the  North  American  Agreement  on  Environmental  Coop- 
eration— involve  taking  steps  in  the  right  direction  in  terms  of  en- 
vironmental issues. 

It  doesn't  make  much  sense  to  me  to  attack  NAFTA  just  because 
it's  not  perfect.  This  all-or-nothing  attitude  is  not  productive.  Yes, 
better  deals  can  be  thought  of,  but  that  is  not  a  good  reason  to  dis- 
agree with  NAFTA.  It's  also  not  productive  to  highlight  Mexico's 
current  environmental  problems  in  order  to  discredit  NAFTA. 
What  matters  is  that  positive  changes  will  be  brought  about  and 
that  NAFTA  will  facilitate  Mexico's  efforts  to  solve  their  environ- 
mental problems. 

There  is  a  perception  that  weaker  environmental  regulations 
would  give  an  unfair  advantage  to  producers  in  Mexico,  and  some 
of  the  hyperbole  in  the  NAFTA  debate  might  lead  one  to  believe 
that  Mexico  is  eager  to  create  pollution  havens  in  order  to  attract 
resources  of  the  United  States.  This  is  clearly  not  the  case.  NAFTA 
and  its  environmental  side  agreements  are  very  explicit  in  this  re- 
spect, and  such  pollution  havens  would  not  be  tolerated. 

But  more  important  is  the  attitude  of  the  Mexican  people  with 
regard  to  the  environment,  and  this  addresses  directly  the  question 
raised  by  Senator  Lautenberg  in  the  first  panel.  My  experience  in 
talking  with  many  groups  and  with  many  government  officials  in 
Mexico  tells  me  that  they  would  not  look  favorably  at  an  agree- 
ment that  would  benefit  from  U.S.  economic  resources  at  the  cost 
of  deteriorating  the  environment.  In  fact,  Mexicans  are  offended  by 
such  an  idea.  Undoubtedly,  there  are  individuals  both  in  Mexico 
and  the  United  States  that  would  choose  to  make  a  profit  whatever 
the  environmental  consequence  may  be,  but  this  is  certainly  not 
the  prevailing  attitude  that  I  have  come  across  in  Mexico. 
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Granted,  environmental  issues  are  not  the  primary  concern  for 
people  with  a  very  low  standard  of  living  in  Mexico,  in  the  United 
States,  or  anj^where  else.  It  is  clear,  though,  that  as  the  per  capita 
income  increases,  preserving  the  environment  becomes  a  high  pri- 
ority, as  has  happened  in  many  other  countries.  Mexico  spends 
more  than  1  percent — almost  2  percent — of  its  Gross  National 
Product  on  the  preservation  of  the  environment.  These  efforts 
would  clearly  increase  with  NAFTA,  since  it  would  benefit  Mexi- 
co's economy. 

It  is  true  that  Mexico  has  not  done  a  good  job  enforcing  all  its 
environmental  laws,  particularly  along  the  border.  On  the  other 
hand,  NAFTA  would  certainly  facilitate  the  enforcement  of  such 
laws  by  shining  a  spotlight  on  environmental  issues.  Mexicans  are 
actually  very  eager  to  find  solutions  to  their  environmental  prob- 
lems. In  fact,  it's  easy  to  document  that  Mexican  environmental 
laws  in  terms  of  new  industries  are  quite  stringent,  as  you  pointed 
out  just  before  you  opened  the  second  panel.  Also,  there  are  power- 
ful groups  of  industrialists  that  are  active  and  aggressive  environ- 
mental advocates. 

One  might  argue  that  pollution  along  the  border  and  in  Mexico 
City  indicates  that  Mexicans  are  not  interested  in  safeguarding  the 
environment,  and  we  heard  earlier  today  quite  a  bit  about  the 
border  issue.  Let  me  address  here  the  situation  in  Mexico  City, 
where  air  pollution  is  recognized  by  Mexicans  to  be  a  very  serious 
problem  indeed,  but  let's  examine  the  situation  from  a  historical 
perspective. 

A  decade  or  two  ago,  pollution  in  the  City  was  not  taken  very 
seriously.  People  thought  that  with  Mexico's  economic  resources, 
there  was  no  need  to  implement  costly  environmental  regulations. 
The  same  attitude  prevailed  in  other  parts  of  the  world,  a  good  ex- 
ample being  the  Eastern  European  countries.  But  as  pollution  in- 
creased and  as  the  environmental  issues  began  to  receive  more  at- 
tention throughout  the  world,  a  dramatic  change  took  place.  The 
inhabitants  of  Mexico  City  became  sensitized  to  pollution,  acquir- 
ing a  very  strong  awareness  of  the  environment  at  the  grassroots 
level. 

Unfortunately,  because  of  the  lack  of  early  planning,  it  became 
very  costly  to  solve  Mexico  City's  problems.  Nevertheless,  Mexicans 
have  taken  a  strong  stand  and  have  achieved  already  some  impres- 
sive gains  in  the  past  few  years.  For  example,  the  levels  of  lead,  of 
sulphur  dioxide,  and  of  carbon  monoxide  have  been  greatly  reduced 
in  Mexico  City. 

Senator  Baucus.  Professor  Molina,  I  neglected  to  inform  all  of 
you  that  you  have  about  a  five-  or  six-minute  time  constraint.  In 
fairness  to  everybody  else,  if  you  could  keep  your  comments  rough- 
ly to  about  five  minutes,  and  then  I'll  turn  on  the  timing  lights  for 
the  remaining  witnesses. 

Mr.  Molina.  I'm  close  to  five. 

Senator  Baucus.  You're  close  to  five,  so  wrap  it  up  in  one  or  two 
minutes,  please. 

Mr.  Molina.  I'll  wrap  it  up  in  under  two  minutes. 

Senator  Baucus.  Thank  you. 

Mr.  Molina.  I  just  wanted  to  mention  that  in  Mexico  City  cars 
are  required  to  have  catalytic  converters  and  they  have  to  pass 
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emission  controls  twice  a  year,  and  that  the  Mexican  government 
has  actually  closed  about  100  factories,  including  the  large  refinery 
in  Mexico  City,  because  they  did  not  comply  with  the  environmen- 
tal regulations.  So  they  are  certainly  very  serious  about  this. 

I'll  also  mention  in  passing  that  the  problem  of  photochemical 
smog  is  difficult  to  solve  even  here  in  the  United  States,  as  pointed 
out  by  a  recent  National  Academy  of  Sciences  report  that  I'll  just 
quote:  "Despite  the  major  regulatory  and  pollution-control  pro- 
grams for  the  last  20  years,  efforts  to  attain  the  national  ambient 
air  quality  standard  for  ozone  largely  have  failed."  So  some  pro- 
grams are  very  difficult  to  solve  in  Mexico  City  as  well  as  in  the 
United  States,  of  course. 

But  this  pollution  in  Mexico  City  has  taught  a  very  important 
lesson  to  Mexicans  and  to  the  governments.  The  quality  of  the  en- 
vironment becomes  a  very  high  priority  for  people  negatively  af- 
fected by  it,  particularly  as  their  standard  of  living  increases. 

I  want  to  mention  just  briefly  that  a  very  important  example  of 
the  positive  attitude  of  Mexico  toward  environmental  problems  is 
its  leadership  in  global  environmental  issues.  Mexico  was  the  first 
country  to  sign  the  Montreal  Protocol  on  Substances  that  Deplete 
the  Ozone  Layer.  This  is  the  first  global  environmental  agreement, 
and  its  success  gives  me  confidence  that  treaties  such  as  NAFTA 
and  its  side  agreement  are  enforceable. 

Mexico  has  also  shown  very  strong  leadership  on  other  global  en- 
vironmental issues  as  well,  demonstrating  that  developing  nations 
are  willing  to  become  partners  with  developed  nations  in  order  to 
preserve  the  integrity  of  the  global  environment.  In  the  Earth 
Summit,  Mexico  signed  both  the  Framework  Convention  for  Cli- 
mate Change  and  the  Convention  for  Biological  Diversity.  They 
could  very  well  have  taken  a  different  attitude,  suggesting  that  it's 
now  the  developing  nations'  turn  to  continue  polluting,  as  the  de- 
veloped nations  have  done  in  the  past,  but  they  certainly  do  not 
have  this  position. 

In  closing,  let  me  just  say  that  if  I  take  all  these  ideas  into  con- 
sideration, I'm  convinced  that  NAFTA  will  benefit  the  environ- 
ment both  in  the  United  States  and  in  Mexico.  I  want  to  emphasize 
that  NAFTA  should  be  ratified  even  if  it's  only  for  the  sake  of  the 
protection  of  the  global  environment.  International  cooperation  in 
this  regard  is  essential.  It's  imperative  for  green  technology  and 
sustainable  development  to  prevail  as  the  economy  of  developing 
countries  grows.  Otherwise,  the  environmental  price  could  be  dev- 
astating. 

In  this  respect,  NAFTA  is  actually  a  model  for  future  trade 
agreements.  It's  the  first  trade  agreement  that  incorporates  envi- 
ronmental concerns.  The  ratification  of  NAFTA  would  undoubtedly 
set  a  crucial  precedent  for  green  trade  with  the  rest  of  Latin  Amer- 
ica and  the  world.  By  rejecting  NAFTA,  the  United  States  would 
miss  a  unique  opportunity  to  enforce  its  leadership  in  global  envi- 
ronmental issues.  These  issues  have  to  be  taken  very  seriously. 
They  have  to  be  taken  into  account  if  the  United  States  is  to  main- 
tain a  vigorous  economy  which  does  not  neglect  the  welfare  of  our 
children  and  grandchildren  and  of  the  rest  of  the  planet. 

Thank  you,  Mr.  Chairman. 

Senator  Baucus.  Thank  you  very  much,  Professor. 
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Next,  Mr.  McCloskey.  We'll  give  you  five  and  a  half  minutes. 

STATEMENT  OF  J.  MICHAEL  McCLOSKEY,  CHAIRMAN,  SIERRA 

CLUB 

Mr.  McCloskey.  Thank  you,  Mr.  Chairman,  Senator  Chafee.  The 
Sierra  Club  had  hoped  that  it  could  support  NAFTA;  however,  not 
enough  of  the  problems  for  us  have  been  fixed.  We  still  find  more 
drawbacks  than  advances  in  NAFTA.  We  feel  that  on  balance  it 
will  set  us  back. 

We  say  this  because  the  basic  architecture  of  NAFTA  still  puts 
the  U.S.  in  a  position  where  we  will  be  pressed  to  weaken  our  pol- 
lution-control laws.  It  assumes  that  we're  going  to  move  toward 
equivalent  environmental  laws  among  the  parties,  with  the  new 
laws  keyed  to  international  norms,  which  are  generally  less  rigor- 
ous. U.S.  laws  that  impose  conservation  standards  on  imported 
wildlife  are  all  in  jeopardy  under  NAFTA.  U.S.  foodstuff  safety 
laws  are  put  under  disciplines  that  push  us  toward  weakening  our 
laws.  Our  States  cannot  defend  their  laws  when  challenged,  and 
the  forums  where  the  challenges  will  be  decided  are  still  closed  to 
public  view  and  input.  In  short,  U.S.  environmental  programs  will 
be  put  in  a  bad  position.  This  constitutes  a  major  setback. 

We  are  asked  to  consider  that  NAFTA  also  offers  gains,  and 
indeed  we  hope  that  it  might.  However,  the  sanction  process  for  lax 
enforcement  of  domestic  environmental  laws  is  more  form  than 
substance.  It  is  so  tortuous  a  process,  riddled  with  escape  hatches 
and  exclusions,  that  it  is  unlikely  ever  to  be  successfully  invoked. 
No  party  ever  need  feel  threatened  by  it.  Two-thirds  of  the  parties 
must  start  it,  and  any  party  can  escape  its  sanctions  by  merely 
claiming  that  its  prosecutors  had  other  priorities  or  that  its  pros- 
ecutors chose,  as  a  matter  of  discretion,  not  to  prosecute.  The  par- 
ties can  withhold  evidence,  and  only  evidence  in  the  public  domain 
will  be  available.  No  new  access  to  courts  is  given  to  citizens  to  in- 
stitute enforcement  proceedings,  and  they  can  be  easily  kept  from 
even  offering  complaints  to  the  new  commission  by  exclusionary 
standing  rules,  and  natural  resource  laws  are  not  covered. 

Our  calculus  about  NAFTA's  merits  might  have  been  much  dif- 
ferent had  a  solid  plan  been  presented  to  clean  up  our  much- 
abused  southern  border.  However,  the  Clinton  Administration  has 
only  presented  their  plan  this  week.  As  we  understand  it,  it  falls 
short  of  meeting  the  need.  We  estimate  that  a  minimum  of  $21  bil- 
lion will  be  needed  to  get  on  top  of  the  problem — $13  billion  in 
Mexico  and  $7  billion  in  the  United  States.  Instead,  the  new  plan 
tries  to  mobilize  less  than  one-third  of  that  amount,  less  than  $7 
billion.  Some  $2  billion  to  $4  billion  of  this  would  come  from  bonds 
that  would  have  to  be  repaid  from  fees  assessed  on  those  who  use 
sewage  treatment  plants,  who  buy  water  from  purification  plants, 
and  who  use  solid  waste  municipal  facilities.  It  is  far  from  clear 
that  sufficient  revenue  streams  can  in  fact  be  generated  to  repay 
these  bonds.  Some  think  these  would  only  cover  about  half  of  the 
cost  of  each  project. 

Thus,  it  is  far  from  clear  that  the  centerpiece  of  this  financing 
scheme  is  even  viable.  To  be  viable,  another  source  of  funding  must 
be  found.  It  should  come  from  fees  imposed  on  border  businesses 
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under  the  principle  of  "the  polluter  pays".  They  should  be  obliged 
to  internalize  the  cost  of  environmental  protection  into  their  oper- 
ational costs.  A  tax  on  border  transactions  would  also  make  sense. 

Finally,  the  border  plan  only  addresses  a  limited  portion  of  the 
challenge.  While  it  plans  to  address  problems  of  water  pollution 
and  drinking  water  as  well  as  future  solid  waste  problems,  it  ig- 
nores other  components — to  wit,  hazardous  waste  cleanup,  aspects 
of  air  pollution  control  such  as  monitoring  and  fugitive  dust,  en- 
forcement and  trading  needs,  and  habitat  conservation.  It  also  ig- 
nores many  social  costs  that  have  environmental  implications,  such 
as  community  health,  public  transit,  and  border  roads.  Also  ig- 
nored is  the  cost  of  coping  with  an  increased  flux  of  immigrants 
displaced  from  failing  agricultural  cooperatives  which  are  unable 
to  compete  with  U.S.  corn  imports. 

Some  very  useful  new  institutions  might  be  set  up  under  this 
border  plan  to  pursue  cleanup,  but  they  cannot  succeed  if  they  lack 
the  needed  financial  base  and  requisite  authority.  Moreover,  we're 
not  yet  convinced  that  adequate  public  participation  features  are 
built  into  these  institutions.  Right  now  this  border  plan  looks  to  us 
just  like  another  patch  on  a  desperate  situation,  which  may  only 
get  worse  if  further  industrialization  and  immigration  burden  our 
border.  We  think  there's  a  need  to  step  back  and  do  all  of  this 
right. 

Thank  you. 

Senator  Baucus.  Thank  you,  Mr.  McCloskey. 

Next,  Mr.  Berle? 

STATEMENT  OF  PETER  A.A.  BERLE,  PRESIDENT  AND  CEO, 
NATIONAL  AUDUBON  SOCIETY 

Mr.  Berle.  Mr.  Chairman,  my  name  is  Peter  Berle.  I  serve  as 
President  of  the  National  Audubon  Society,  a  national  and  interna- 
tional environmental  group  with  550,000  members  in  the  U.S.  and 
chapters  both  in  the  U.S.  and  in  Mexico  and  in  Central  America.  I 
offer  my  previously  submitted  written  testimony  into  the  record 

Let  me  say  I  particularly  appreciated  hearing  from  Governor 
Richards  that  her  dues  are  current  in  the  Audubon  Society.  My 
controller  will  be  glad  to  hear  that.  Let  me  also  say  that  I'm  here 
to  report  that  the  National  Audubon  Society  supports  the  passage 
of  NAFTA.  It  is  important  to  recognize  that  NAFTA  is  accompa- 
nied by  the  side  agreements,  the  statement  of  administrative 
action,  the  implementing  legislation,  and  the  border  financing 
package,  and  we  hope  that  the  committee  will  look  at  these  docu- 
ments £is  a  totality. 

We  think  it  particularly  significant  that  the  process  which  has 
been  set  up  provides  for  a  cause  of  action  before  the  commission 
based  on  the  lax  enforcement  of  environmental  laws.  We  agree 
that  is  not  as  clean  and  simple  a  process  as  we  would  like  to  see, 
but  it  is  something  that  has  not  occurred  before  in  trade.  We  heard 
witnesses  in  the  first  panel  suggest  that  one  of  the  problems  ^ye 
have  is  how  someone  in  the  United  States  or  in  Canada  or  in 
Mexico,  for  that  matter,  deals  with  lax  enforcement  in  another 
country.  This  provides  a  process  by  which  that  can  be  started  roll- 
ing, and  it  also  provides  for  sanctions  if  lax  enforcement  of  environ- 
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mental  standards  is  found  to  affect  trade — the  first  time  that  this 
has  ever  happened  before. 

Let  me  also  suggest  that  however  imperfect  it  may  be,  the  proc- 
ess of  beginning  to  deal  with  the  border,  which  is  part  and  parcel 
of  this,  is  absolutely  critical.  Like  other  witnesses,  I,  too,  have  been 
on  the  border.  I  can  say  that  my  travels  along  the  border  showed 
me  environmental  conditions  that  were  as  bad,  if  not  worse,  as 
anything  that  I  had  seen  as  an  intelligence  officer  in  Southeast 
Asia  in  the  early  1960's.  This  is  a  problem  that  we  must  address.  I 
would  suggest  that  given  the  existing  structure,  the  planned  border 
environmental  organization  is  a  step  ahead.  We  believe  that  fund- 
ing, obviously,  is  absolutely  critical,  but  if  done  right,  it  will  pro- 
vide leverage  of  private  funds. 

We  support  the  notion  of  a  North  American  Development  Bank, 
which  would  deal  not  only  with  infrastructure  problems,  but  some 
of  the  social  problems  around  the  border.  We  believe  that  bank 
should  be  influenced  and  should  undertake  projects  that  stem  from 
communities  based  on  recommendations  from  the  communities 
themselves.  We  believe  that  those  projects  should  conform  to  the 
highest  environmental  standard  of  the  region,  since  we  recognize 
that  pollution  problems  do  not  recognize  national  frontiers.  We  be- 
lieve that  environmental  impact  statements  should  be  undertaken 
for  all  projects  of  the  financing  entity  and  that  the  package  should 
be  given  adequate  funding. 

Having  said  all  that,  recognizing  that  the  consideration  of  this 
committee  relates  to  legislation  which  will  be  necessary  to  be  draft- 
ed, let  me  suggest  we  have  some  specific  comments  about  the  legis- 
lation itself. 

First,  we  expect  that  the  legislation  will  address  both  NAFTA 
and  the  environmental  side  agreement,  that  those  must  be  looked 
at  as  a  single  entity.  Second,  we  suggest  that  no  provision  in 
NAFTA  which  is  in  conflict  with  any  Federal  environmental  law 
should  be  given  effect  under  the  laws  of  the  United  States.  We  be- 
lieve that  the  obligations  of  the  United  States  under  the  Migratory 
Bird  Treaty  and  the  Western  Hemisphere  Treaty,  as  well  as  the  ob- 
ligations of  the  Canadians  and  the  Mexicans,  must  take  precedent 
over  any  conflicting  provisions  of  NAFTA. 

We  believe  that  the  statement  of  administrative  action  should 
direct  the  USTR  to  negotiate  with  Mexico  and  Canada  to  add  addi- 
tional agreements  particularly  relating  to  wildlife  and  wildlife  con- 
servation in  annex  104.1  of  NAFTA.  We  believe  that  the  imple- 
menting legislation  will  have  to  provide  a  mechanism  to  fund  both 
the  commission  and  the  border  financing  agency,  which  I  have 
talked  about,  and  we  believe  that  the  United  States  needs  to  under- 
take a  number  of  other  measures  to  protect  the  border,  such  as 
cradle-to-grave  tracking  of  hazardous  wastes  and  similar  kinds  of 
activities  that  deal  with  transborder  issues  and  the  transfer  of  ma- 
terials across  the  border. 

Having  said  all  of  that,  our  bottom  line  is  that  in  our  judgment, 
the  environment  is  better  served  with  NAFTA  than  without  it, 
and,  therefore,  we  recommend  its  passage  together  with  the  other 
implementing  pieces  that  I've  testified  about. 

Thank  you,  Mr.  Chairman. 
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Senator  Chafee  [assuming  the  chair].  Thank  you  very  much,  Mr. 
Berle. 
Mr.  Buck  Wynne? 

STATEMENT  OF  BUCK  J.  WYNNE,  PARTNER,  VINSON  &  ELKINS 

Mr.  Wynne.  Thank  you,  Mr.  Chairman.  I  would  like  to  offer  you 
today  my  perspective  as  having  recently  concluded  five  and  a  half 
years  as  the  principal  environmental  regulatory  official  in  a  region 
of  the  border  containing  over  half  of  the  U.S.-Mexico  border — that 
is,  Texas  and  New  Mexico. 

Let  me  talk  to  you  a  little  bit  about  the  border  environment. 
Having  been  along  the  border  quite  a  bit,  as  a  number  of  the  other 
speakers  have  been,  I  can  tell  you  that  the  principal  environmental 
problem  on  the  border  that  outranks  the  other  problems  that  we 
have  by  an  order  of  magnitude  or  more  is  border  water  quality.  We 
have  a  saying  in  Texas,  where  I'm  from,  that  everything  flows 
downhill.  Sooner  or  later  it  winds  up  in  the  creek.  In  this  instance, 
it's  the  Rio  Grande.  So  your  solid  waste  problems,  hazardous  waste 
problems,  untreated  domestic  wastewater  effluent  all  wind  up  in 
the  creek,  and  they  all  have  an  impact. 

These  are  the  kinds  of  problems  that  arise  principally  on  the 
Mexican  side,  because  we're  ahead  of  the  Mexicans  in  the  develop- 
ment of  our  environmental  program,  but  they're  not  confined  to 
the  Mexican  side.  As  Governor  Richards  mentioned,  the  colonias  in 
the  U.S.  are,  in  terms  of  human  health  impacts  and  human  suffer- 
ing, a  tremendous  problem  for  us  in  this  country. 

Based  on  our  experience  in  this  country,  I  think  there  are  three 
elements  to  a  successful  environmental  program.  You've  got  to 
have  the  political  will,  you've  got  to  have  the  technical  capacity, 
and  you've  got  to  have  the  economic  base  in  order  to  execute  that 
program.  It  took  us  over  20  years  since  Earth  Day  to  get  our  act 
together.  The  Mexicans  are  about  that  far  behind  us  in  many  re- 
spects. 

Senator  Chafee.  You're  referring  back  to  these  statutes  that  I 
was  previously  talking  about. 

Mr.  Wynne.  Yes,  sir,  that  is  correct. 

Senator  Chafee.  Getting  the  impetus  from  Earth  Day,  whenever 
it  was.  It  was  1972,  I  think. 

Mr.  Wynne.  That  is  correct.  Senator,  I  was  in  8th  grade  when 
Earth  Day  came  about,  and  I  can  remember  picking  up  cans,  pick- 
ing up  trash,  and  we  went  from  that  to  the  kind  of  programs  that 
we  have  today,  and  it  took  us  a  long  time  to  get  there,  and  it's 
going  to  take  the  Mexicans  a  long  time  to  get  there.  But  I  will  tell 
you  that  the  political  will  exists  in  Mexico.  The  technical  capacity 
is  growing  in  Mexico  to  have  a  successful  environmental  program, 
but  what  is  lacking  at  the  moment  is  an  adequate  economic  base 
from  which  to  launch  that  program  and  take  it  to  a  level  that  we 
would  expect. 

The  Mexicans  spend  a  comparable  percentage  of  their  GDP  on 
environmental  protection.  That's  about  1.5  percent.  You  see  those 
numbers  thrown  around.  But  it's  about  the  same  as  what  we  spend. 
With  all  of  the  problems  that  Mexico  has,  the  answer  is  not  to 
expect  that  they  will  increase  the  size  of  that  slice  of  their  pie.  The 
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answer  is  to  increase  the  size  of  the  pie.  That's  how  you  direct  the 
funds  to  the  problem. 

The  kinds  of  problems  that  we  see  along  the  border  are  infra- 
structure-related. Specifically,  inadequate  wastewater  collection 
and  treatment  systems,  as  I  said,  by  an  order  of  magnitude  are  the 
largest  problem  along  the  border.  It's  only  going  to  be  fixed  with 
dollars,  either  dollars  now  or  dollars  later.  But  dollars  funding  is 
what  is  going  to  fix  that  problem.  That  is  why  NAFTA  is  so  impor- 
tant. If  you  take  a  look  around  the  world,  you  will  find,  I  think  ev- 
erybody will  agree,  that  poor  countries  pollute,  wealthier  countries 
tend  to  pollute  less. 

If  the  status  quo  on  the  border  is  unacceptable,  and  I  believe  that 
it  is  and  I  think  we  would  have  a  consensus  at  this  table,  then  it  is 
hard  for  me  to  understand  why  we  would  preserve  that  status  quo 
by  passing  up  this  opportunity.  The  biggest  source  of  pollution  on 
the  border  is  poverty.  It  is  poverty  that  really  crosses  the  border. 
Our  colonias,  the  kind  of  living  conditions  in  Mexico  that  compel 
people  to  work  in  some  of  the  domestic  industries  that  really  pol- 
lute a  great  deal  more  than  our  maquiladoras — we  hear  a  lot  about 
the  maquiladoras,  but  sitting  right  alongside  those  maquiladoras  is 
domestic  Mexican  industry  that  I  would  submit  to  you  actually 
adds  more  to  the  environment  and  to  the  water  in  terms  of  pollut- 
ant load  than  the  maquiladora  industry,  which  generally  tends  to 
be  light  manufacturing  and  assembly  as  opposed  to  chemical  manu- 
facturing, metallurgy,  and  those  kinds  of  waste-intensive  indus- 
tries. 

The  problems  on  the  border  have  evolved  over  time.  They 
evolved  before  NAFTA.  NAFTA  shouldn't  be  blamed.  NAFTA 
should  be  looked  to  as  a  solution.  I  think  the  financing  plan  that's 
been  presented  by  the  administration  is  a  great  step.  I  served  in 
the  previous  Administration,  in  the  Environmental  Protection 
Agency,  and  we  never  got  to  that  point,  and  I'm  glad  to  see  that  we 
are  now  at  that  point  where  we're  talking  about  how  we're  going  to 
pay  to  fix  the  border. 

I  would,  however,  caution  that  we  need  to  have  safeguards  in 
any  program  of  this  kind  to  ensure  that  the  money  is  spent  accord- 
ing to  environmental  priorities  and  not  political  priorities.  The  last 
thing  in  the  world  we  need  is  to  have  a  program  involving  this 
amount  of  money  turned  into  a  political  program,  with  pork  barrel 
and  so  forth. 

We  have  problems  that  are  environmentally  based.  They  should 
be  prioritized  according  to  their  environmental  impact.  Senator 
Boxer  may  be  glad  to  hear  me  say  this,  but  most  of  the  money 
should  first  go  to  the  western  part  of  the  border,  to  California, 
where  the  problems  are  the  worst,  but  eventually  the  dollars 
should  make  their  way  our  direction,  in  Texas,  and  it  should  not  be 
a  contest  of  who  has  the  most  powerful  representative  in  Congress. 

That  concludes  my  remarks.  Senator.  I'll  be  happy  to  answer  any 
questions  when  the  time  comes. 

Senator  Boxer  [assuming  the  chair].  Mr.  Connors,  I  see  you  are 
the  last  speaker.  Please  go  ahead. 
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STATEMENT  OF  DONALD  L.  CONNORS,  PRESIDENT, 
ENVIRONMENTAL  BUSINESS  COUNCIL  OF  THE  UNITED  STATES 

Mr.  Connors.  Madam  Chairman,  it  is  a  pleasure  to  be  here  to 
meet  with  this  committee  on  a  subject  that  we  think  is  of  extraor- 
dinary importance.  My  name  is  Donald  Connors,  and  I  am  the 
President  of  the  Environmental  Business  Council  of  the  United 
States.  When  Senator  Chafee  and  I  meet  some  time  ago,  I  was  the 
founding  Chairman  of  the  Environmental  Business  Council  of  New 
England. 

Senator  Chafee.  We  talked  down  in  Rio. 

Mr.  Connors.  That's  right.  We  talked  in  Rio.  That  was  an  excit- 
ing and  important  event  for  the  future  of  the  global  environment, 
but  also  for  the  future  of  the  environmental  industry. 

The  EBCUS  is  an  association  of  companies  that  manufacture  en- 
vironmental and  energy  products,  provide  environmental  consult- 
ing services,  academic  institutions,  research  and  other  environmen- 
tal organizations.  We  have  members  nationwide.  We  are  a  new  and 
emerging  organization  developing  regional  affiliates,  including, 
most  recently,  a  regional  affiliate  organization  in  California. 

U.S.  industry  presently  has  about  a  $120-billion-a-year  business 
in  technology,  equipment,  and  services.  At  least  50,000  companies 
in  the  United  States  comprise  the  industry.  There  are  more  than 
one  million  people  employed  in  the  high-  tech,  high-paying  jobs 
that  are  critical  to  America's  future,  but  which  are  characteristic 
of  environmental  industry  jobs. 

The  role  of  the  EBCUS  is  to  provide  the  leadership  to  assist  this 
industry,  in  partnership  with  the  Federal  and  the  State  govern- 
ments, in  connecting  the  global  market  with  the  demand  globally 
for  environmental  goods  and  services,  which  is  exploding  as  a 
result  of  a  host  of  different  initiatives  that  we've  discussed  today 
and  initiatives  that  will  grow  out  of  the  initiatives  that  were  begun 
at  the  Earth  Summit.  That  global  market  is  $270  billion,  according 
to  an  estimate  from  our  principal  source  in  California.  The  OECD 
says  the  market  is  $200  billion,  will  grow  to  $300  billion  at  the  end 
of  the  century.  I  think  that  estimate  grossly  underestimates  the 
size  of  the  market. 

We're  honored  to  be  invited  to  participate  in  this  hearing  today, 
because  NAFTA  is  an  incredibly  important  subject  to  the  environ- 
mental industry,  and  it's  one  that's  going  to  be  integral  to  Ameri- 
ca's continued  efforts  to  maintain  global  leadership  in  the  global 
market  for  environmental  goods  and  services.  NAFTA  will  be  good 
for  employment  in  the  United  States,  it  will  be  good  for  the  envi- 
ronment in  Mexico,  it  will  be  good  for  creating  environmental  in- 
dustry employment  in  Mexico  as  well. 

But  the  importance  of  NAFTA  is  not  just  its  relationship  to 
Mexico.  Its  importance  is  the  lessons  that  we  will  learn  from  the 
implementation  of  NAFTA  will  be  applied  as  economic  integration 
continues  in  this  hemisphere  and  as  GATT  and  other  international 
trade  agreements  or  environmental  agreements  are  implemented, 
and  lessons  learned  are  going  to  be  applicable  to  those  agreements. 

Now,  an  illustration  of  how  the  environmental  industry  benefits 
from  its  relationship  to  Mexico  is,  I  think,  useful.  I'll  just  pick  one 
regional  affiliate.  Environmental  Business  Council  of  New  Eng- 
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land.  We've  been  active  in  Mexico  since  1991,  and  we  have  met 
many  companies  from  California  and  Texas  and  Arizona  and 
Oregon  and  other  States  hoping  to  do  business  in  Mexico.  In  the 
course  of  our  meetings  with  government  and  private  sector  individ- 
uals in  Mexico,  we  were  invited  by  the  Confederation  of  Industry  of 
Mexico  (CONCAMIN),  the  industrial  trade  association,  to  enter 
into  an  agreement  of  cooperation — technology  transfer,  education 
and  training,  joint  ventures,  and  business-to-business  relationships. 
This  is  called  "Technology  Cooperation"  in  Agenda  21. 

That  agreement  was  entered  into  a  year  and  a  half  ago,  and  as  a 
result  of  it,  we  have  had  perhaps  eight  delegations  of  environmen- 
tal companies  visiting  Mexico,  and  a  striking  amount  of  new  envi- 
ronmental business  has  been  written  by  our  companies  with  public 
and  private  enterprises  in  Mexico. 

A  couple  of  illustrations  will  be  useful.  HNU  Systems  manufac- 
tures environmental  monitoring  equipment.  It's  now  quadrupled  its 
sales  in  Mexico.  Ra3d;heon  Corporation  is  working  with  PEMEX  to 
develop  a  new  fuel  additive  program  for  Mexico.  A  woman-owned 
business.  Applied  Geographic  is  engaged  in  a  major  geographic  in- 
formation system  project  for  Mexico  City.  These  are  just  three  il- 
lustrations. There  are  many  more  cases  from  the  States  where  en- 
vironmental companies  are  located. 

NAFTA  is  important  because  it  phases  out  tariffs,  it  gives  us  a 
level  playing  field  for  U.S.  industry,  protects  intellectual  property 
rights,  harmonizes  up  rather  than  down  when  there  are  different 
environmental  standards,  and  this  is  a  very  important  "green 
trade"  agreement.  It's  the  first  green  trade  agreement,  and  it  sets  a 
precedence,  a  pattern  that  is  going  to  be  of  extraordinary  impor- 
tance to  the  United  States  environmental  industry  in  the  years 
ahead. 

We  are  the  world's  leader  in  this  field.  Represented  on  this  com- 
mittee are  Senators  from  States  that  are  the  leaders  of  the  environ- 
mental industry  in  the  United  States.  It's  a  great  opportunity.  I 
hope  that  NAFTA  will  be  approved. 

Senator  Boxer.  Thank  you  very  much,  Mr.  Connors. 

As  I  understand  it,  we  had  one  of  the  five  panelists  who  is  op- 
posed. Is  that  correct? 

Mr.  McCloskey,  do  you  think  that  reflects  the  sentiments  out 
there  in  terms  of  environmental  organizations?  Do  you  think  it's 
about  four-fifths  in  favor  of  NAFTA? 

Mr.  McCloskey.  Well,  Senator,  clearly  views  are  divided  in  the 
environmental  community  because  this  is  a  new  issue  for  us,  and 
we're  all  sort  of  sorting  out  where  our  sense  of  what's  important 
lies.  But  we  have  done  some  evaluations  of  the  organizations  at  the 
national  level  supporting  and  opposing  NAFTA.  We  find  a  larger 
number  of  them  opposing  it  than  favoring  it,  and  that  they  have 
some  13  million  members,  whereas  those  favoring  it  have  some  7 
million  members.  So  that's  almost  a  two-to-one  margin  in  terms  of 
national  membership.  Moreover,  there  are  hundreds  of  groups  we 
know  around  the  country  that  are  opposing  it,  and  I  just  know  that 
when  I  run  into  people  out  there  around  the  country  who  are 
active  in  the  environmental  movement,  when  they're  concerned 
about  trade,  they're  concerned  about  this  agreement. 
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Senator  Boxer.  I  would  like  to  read  from  an  article  in  the  New 
York  Times,  August  16th,  entitled  "A  History  of  Pollution  in 
Mexico  Casts  Clouds  Over  Trade  Accord,"  by  Tim  Golden. 

With  mounds  of  lead  waste  smoldering  in  an  abandoned  battery  recycling  plant 
outside  town,  toxic  garbage  piling  up  at  the  local  dumps,  and  industrial  discharges 
flowing  untreated  into  rivers  and  sewers,  a  new  environmental  enforcement  agency 
opened  offices  here  last  fall  promising  to  crack  down  as  never  before.  Romero  Zara- 
goza,  the  young  lawyer  in  charge,  hired  33  inspectors,  outfitted  them  in  green  wind- 
breakers,  and  began  training  them  to  take  on  the  malfeasance. 

In  Mexico  City,  officials  announced  a  new  dawn  in  the  country's  fight  against  pol- 
lution, new  proof  that  if  Mexico  is  allowed  to  join  Canada  and  America  in  the  North 
American  Free  Trade  Agreement,  it  would  not  sacrifice  its  environment  to  attract 
businesses  across  the  border.  But  in  Tijuana  it  was  not  that  easy.  Other  agencies 
would  not  lend  their  files  on  the  city's  700  industrial  plants,  officials  in  and  outside 
the  enforcement  office  say.  Lab  studies  could  not  be  done  for  lack  of  equipment  or 
supplies.  Then  for  five  months,  and  without  explanation,  paychecks  didn't  arrive. 

Mr.  Zaragoza  says  he's  as  determined  as  ever,  but  only  five  of  his  inspectors  are 
still  on  the  job.  "We've  been  bluffing,"  he  said,  sitting  behind  his  desk  and  doing  his 
best  to  smile.  "If  they  knew  how  few  people  we  had,  they'd  laugh  at  us." 

Then  it  goes  on. 

I  wonder,  in  light  of  that  article  and  obviously  my  own  feelings 
on  this,  which  are  quite  different  than  my  pal,  Senator  Chafee,  and 
my  pal,  Senator  Baucus,  I  would  like  to  ask  you,  Mr.  McCloskey, 
this  question.  In  the  NAFTA  environmental  side  agreement,  the 
parties  agree  to  "effectively  enforce  their  own  environmental 
laws."  An  August  1993  New  York  Times  story  that  I  read  spelled 
out,  however,  the  problems  that  Mexican  officials  currently  face  in 
enforcing  their  environmental  laws.  These  problems  include  too 
few  inspectors,  a  lack  of  supplies  and  equipment  for  lab  studies, 
and  no  access  to  information  on  industrial  polluters.  Does  the  side 
agreement  or  the  border  fund  do  anjrthing  to  help  Mexico  better 
enforce  its  laws? 

Mr.  McCloskey.  No.  One  of  the  things  that  we  were  surprised  at 
is  that  the  integrated  border  environmental  plan  that  the  Bush  Ad- 
ministration negotiated  did  talk  at  some  length  about  the  need  for 
better  training,  but  at  least  in  the  preliminary  versions  available 
to  us  about  the  new  agreement,  there's  no  mention  of  that,  though 
I  have  seen  something  from  EPA  that  referred  to  this  subject,  but 
we  haven't  seen  anything  specific. 

We've  heard  the  same  stories  that  the  inspectors  really  don't 
know  what  to  look  for  when  they  go  into  plants.  They  just  simply 
aren't  trained.  We've  heard  stories  about  selective  enforcement  just 
against  U.S.  companies  when  the  publicity  curve  rises.  So  I  think 
there  are  real  serious  questions. 

I  might  also  add  that  I  have  a  letter  here  illustrating  a  variation 
of  the  same  problem  from  EPA's  Region  6  office  in  Texas  on  haz- 
ardous waste  tracking.  That  data  has  now  been  developed  for  the 
first  time  between  the  SEDESOL  people  in  Mexico  and  EPA,  but 
it's  not  available  to  Americans.  The  Mexican  government  refuses 
to  release  the  data,  and  I'd  be  happy  to  provide  that  letter  to  you. 

Senator  Boxer.  I  would  ask  unanimous  consent  that  we  place  it 
in  the  record. 

[The  letter  referred  to  follows:] 
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REGION  6 
1445  ROSS  AVENUE.  SUITE  1200 
/  DALLAS,  TX  75202-2733 


SEP  2  9  1893 


Ms.  Adriana  Solis 

Texas  Center  for  Policy  Studies 

P.O.  Box  2618 

Austiu,  Texas  78768 

Dear  Ms.  Solis: 

I  received  a  copy  of  your  July  2,  1993  letter  to  David  Bary  of  our  Office  of  External 
Affairs.    He  referred  your  letter  to  uie  as  I  am  the  US  Co-Chair  of  the  US/Mexico 
Hazardous  Waste  Work  Group  and  our  Work  Group  is  responsible  for  the  hazardous 
waste  tracking  system. 

We  appreciate  your  organization's  involvement  in  the  Border  Environmental  effort.   The 
work  by  governmental  and  uon-governmental  organizations  such  as  yours  has  focused 
atteution  on  the  border  environmental  problems  and  is  fostering  solutions  to  those 
problems. 

In  the  area  of  the  trausboundary  movement  of  hazardous  waste  and  in  particular, 
uiaquiladora  waste,  a  problem  for  the  US  has  been  the  lack  of  information  on  how 
much,  from  where,  when  and  how  the  hazardous  waste  is  entering  the  US.   In  Mexico  a 
related  concern  has  been  insuring  that  hazardous  waste  generated  in  the  processing  of 
in-bond  materials  at  maquilaoras  returned  to  the  country  of  origin  safely  as  required  by 
Mexican  law. 

In  the  spirit  of  the  La  Paz  Agreement,  the  Euviroumenlal  Protection  Agency  (EPA)  and 
its  Mexican  counterpart,  the  Secretariat  of  Social  Development  (SEDESOL)  are 
exchanging  transboundary  shipment  data  for  use  in  the  hazardous  waste  tracking  system. 
The  tracking  system  is  helping  to  fill  the  information  gap  for  both  the  US  and  Mexican 
compUance  monitoring  programs. 

In  your  letter  you  posed  several  questions  concerning  the  availabiUty  of  data  from  the 
tracking  system  to  third  parties.    Under  Article  16  of  La  Paz,  information  exchanged 
between  countries  pursuant  to  the  Agreement  is  available  to  third  parties  only  upon  the 
mutual  consent  of  the  parties  to  the  Agreement.  SEDESOL  has  not  consented  and  on 
that  basis,  the  Mexican  daU  will  not  be  released.   Moreover,  SEDESOL  has  expressed 
its  desire  that  its  portion  of  the  daU  contained  in  the  tracking  system  not  be  released  to 
Uurd  parties.    Even  without  the  expressed  unwillingness  of  SEDESOL  to  release  its 
data,  the  data  could  only  be  released  with  the  active  consent  of  SEDESOL.   There  are 
no  requirements  under  La  Paz  for  SEDESOL  to  provide  its  rationale  for  its 
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unwJUingness  to  release  the  data  and  EPA  can  not  speculate  as  to  SEDESOL's  rationale. 
EPA  would  be  willing  to  make  the  data  available  to  third  parties  upon  Mexico's  consent. 
While  we  will  not  release  the  Mexican  data  until  such  time  as  Mexico  consents  to  its 
release,  we  are  happy  to  provide  you  with  the  enclosed  sample  of  the  US  data. 

Should  you  have  any  questions,  please  contact  Bonnie  Romo  at  (214)  655-2231. 

Sincerely  yours, 

Allyn  M.  Davis,  Director 

Hazardous  Waste  Management  Division  (6H) 

Enclosure 
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Senator  Boxer.  My  last  question  to  you,  and  then  I'll  turn  over 
the  questioning  to  my  colleague,  Senator  Chafee.  The  Sierra  Club 
has  estimated  that  environmental  needs  associated  with  the 
NAFTA  will  cost  roughly  $21  billion  over  10  years.  Could  you  ex- 
plain how  you  came  up  with  that  figure,  please? 

Mr.  McCloskey.  Yes.  That  figure  is  based  on  two  components, 
and  I  might  say  it  looks  both  at  existing  problems  and  those  that 
might  arise  over  the  next  10  years.  Some  $13  billion  of  that  deals 
with  what  might  be  called  strict  environmental  needs.  Some  $7  bil- 
lion of  it  relates  to  things  that  have  an  environmental  angle,  but 
also  have  social  aspects  to  them,  such  as  problems  of  community 
health,  housing,  paving  dusty  roads  (from  which  comes  fugitive 
dust),  and  so  forth. 

With  respect  to  the  $13  billion,  $10  billion  of  that  relates  to 
needs  in  Mexico  in  the  border  region,  and  some  $3.2  billion  in  the 
United  States.  That  consists  of  problems  or  needs  in  the  area  of 
water  supply,  sanitation,  wastewater  treatment,  municipal  solid 
waste,  hazardous  waste  cleanup,  air  quality,  natural  resource  con- 
servation, and  management  of  the  administration  of  the  various  co- 
operative institutions  which  are  being  built  here.  We  would  be 
most  happy  to  provide  a  full  text  of  this  reports. 

Senator  Boxer.  I  would  greatly  appreciate  it.  You  know,  we 
haven't  cleaned  up  the  past  mess,  which  is  a  reason  people  give  for 
going  ahead  with  this  from  an  environmental  standpoint,  and 
we're  going  to  create  more  of  a  mess,  and  I  don't  even  see  support 
to  raise  the  $2.5  billion  that  we  have  to  raise  over  five  years  just  to 
make  up  for  the  lost  tariffs.  So  I  worry  very  much,  with  the  best  of 
intentions  from  this  Administration  and  my  colleagues,  about  those 
funds  being  forthcoming. 

Mr.  McCloskey.  I  might  add  that  in  my  testimony  before  you 
came,  I  suggested  that  the  current  plan  contemplates  finding  only 
about  one-third  of  the  amount  which  we  think  is  necessary,  and  as 
you  were  just  indicating,  much  of  that  is  far  from  certain  to  ever 
materialize. 

Senator  Boxer.  Senator  Chafee? 

Senator  Chafee.  Thank  you.  Madam  Chairman. 

Mr.  McCloskey,  you're  rather  wearing  the  black  hat  today,  I  see. 

Senator  Boxer.  Well,  it  depends  on  who's  viewing.  I'd  say  it's  the 
white  hat. 

Senator  Chafee.  You  indicate  that  the  price  is  going  to  be  $21 
billion  or  some  lesser  share  of  that,  and  the  chances  of  this  amount 
being  raised  are  reduced.  Are  the  chances  improved  for  cleaning  up 
the  environment  if  NAFTA  is  rejected? 

Mr.  McCloskey.  That  relates  to  a  question  Senator  Lautenberg 
was  raising  earlier.  It  clearly  is  in  the  national  interests  of  both 
countries  to  address  these  severe  problems  along  the  border.  If 
NAFTA  is  approved  or  disapproved,  we  think  those  national  inter- 
ests don't  change.  The  people  living  along  the  border  and  suffering 
from  these  problems  need  relief.  If  bonds  can  be  floated  with 
NAFTA  in  sight,  they  can  be  floated  with  NAFTA  not  in  sight. 
Trade  will  continue. 

Senator  Chafee.  You  heard  Governor  Richards'  testimony  on 
that  very  point,  did  you  not? 

Mr.  McCloskey.  I  did,  but 
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Senator  Chafee.  She  said  if  NAFTA  is  rejected,  that's  the  last 
you'll  hear  about  cleaning  up  the  Rio  Grande. 

Mr.  McCloskey.  Well,  I  think  two  things  are  changing.  One,  a 
national  will  is  developing  both  in  Mexico  and  along  the  border  to 
address  environmental  problems,  so  I  don't  think  one  vehicle's  fate 
is  going  to  change  that  rising  tide  of  concerns.  It's  not  going  to 
change  the  needs  that  people  feel. 

Moreover,  it  may  take  some  time  to  get  this  right,  and  the  Sali- 
nas administration  won't  be  in  office  soon,  regardless,  in  the  near 
future.  There  are  lots  of  yeasty  political  elements  in  the  Mexican 
situation,  and  I  think  it's  not  at  all  unforeseeable  that  a  successor 
administration,  after  it  picks  up  the  pieces  in  a  couple  of  years, 
might  not  want  to  come  back  to  this.  If  it  makes  compelling  eco- 
nomic sense  and  compelling  environmental  sense  to  have  the  right 
kind  of  agreement,  I  think  people  will  pursue  what  makes  sense. 

Senator  Chafee.  Well,  Mr.  McCloskey,  I'm  interested  to  hear  you 
say  that,  because  there  isn't  anybody  else  that's  saying  that.  'The 
testimony  we've  had  in  the  Finance  Committee  and  elsewhere  is 
that,  "Forget  it.  There's  nothing  like  forever,"  but  the  idea  that 
somebody's  going  to  pick  up  the  pieces  and  put  this  together  in  a 
couple  of  years  if  it's  rejected,  I  don't  think  anybody  that  I've 
heard  really  subscribes  to  that  view. 

I'd  like  to  read  a  statement,  with  which  I'm  sure  you're  familiar, 
from  the  Chairman  of  the  Sierra  Club  Economic  Committee. 

We  recommend  NAFTA's  passage  and  reject  the  positions  that  environmental  op- 
ponents of  NAFTA  have  taken.  We  believe  that  the  recent  attack  on  NAFTA  by 
some  environmental  groups  does  serious  violence  to  the  facts  and  the  credibility  of 
those  involved.  By  allying  themselves  with  groups  whose  agenda  has  little  to  do 
with  environmental  protection  and  much  to  do  with  protectionism,  they  have  lost 
their  bearings  in  the  environmental  community. 

Is  this  one  of  your  subcommittees?  Who  is  this?  They  seem  to 
speak  with  considerable  authority  and  I  might  say,  since  I  agree 
with  it,  considerable  accuracy. 

[Laughter.] 

Senator  Chafee.  What  have  you  got  to  say  about  that? 

Mr.  McCloskey.  Mr.  Chairman,  we've  had  an  economics  commit- 
tee composes  of  good  people,  sincere  people.  They  have  been  some- 
what at  odds  with  the  mainstream  of  thinking,  at  least  within  the 
Sierra  Club.  Our  board  of  directors  took  our  current  position  unani- 
mously after  hearing  their  view.  I  think  the  sum  and  substance  of 
it  is  that  they  place  great  weight  on  trade  agreements  because 
that's  very  much  tied  up  in  their  whole  professional  outlook. 

I  respect  their  points  of  view,  and  I  respect  the  views  of  other 
environmental  groups.  There  are  clearly  pluses  and  minuses,  and  it 
just  comes  down  to  how  you  weigh  the  pluses  and  the  minuses  in 
netting  out  where  you  stand. 

Senator  Chafee.  Well,  this  isn't  some  environmental  group.  It's 
your  environmental  group,  isn't  it? 

Mr.  McCloskey.  Well,  it's  not  the  position  of  the  Sierra  Club. 
They  are  dissidents  who  have  been  defrocked. 

[Laughter.] 

Senator  Chafee.  I  see.  Well,  then,  ship  them  off  to  Rhode  Island. 
They  are  non-believers.  All  right.  Well,  let  me  just  say  this.  In  your 
testimony,  Mr.  McCloskey,  you  talk  about  the  difficulty  to  invoke 
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the  sanctions  and  two-thirds  vote  and  the  steps  that  must  be  taken. 
As  I'm  sure  you  know  from  following  that,  the  reason  that  came 
about  was  because  Canada  balked  at  the  imposition  of  sanctions 
and  the  sovereignty  problems  that  arose  because  of  that  and  be- 
cause of  the  imposition  of  sanctions  because  of  what  appeared  to  be 
some  environmental  problems.  So  it  wasn't  Mexico  that  demanded 
the  two-thirds  vote,  it  was  Canada.  I  just  wanted  to  make  that 
clear  for  the  record. 

Mr.  McCloskey.  Well,  Mr.  Chairman,  clearly  there  are  problems 
that  owe  their  origin  to  Canadian  positions,  such  as  their  opposi- 
tion to  having  trade  sanctions,  as  opposed  to  financial  penalties,  ap- 
plied to  them;  their  demand  that  all  natural  resource  laws  be  left 
out  of  NAFTA;  and  their  demand  that  all  of  their  Canadian  prov- 
inces be  able  to  opt  out.  But  there  are  other  problematic  provisions, 
such  as  those  on  prosecutorial  discretion,  those  relating  to  suppres- 
sion of  evidence,  some  of  those  on  standing.  I  think  the  record  is 
not  as  clear  that  they  originated  there,  and  regardless  of  where 
they  originated,  they  are  there,  and  we  think  they're  loopholes  so 
wide  that  no  one  can  ever  be  brought  to  bear  under  this  provision. 

Senator  Chafee.  Well,  I'll  say  this.  I  can  ask  the  others.  Certain- 
ly from  my  understanding,  there's  not  a  trade  agreement  that  the 
United  States  is  a  participant  in  where  the  potentiality  of  sanc- 
tions can  arise  because  of  dissatisfaction  with  environmental  treat- 
ment by  another  country  party  to  the  agreement.  I  certainly  know 
of  no  sanctions  that  can  be  imposed  for  violation  of  the  trade  as- 
pects— for  example,  for  not  protecting  intellectual  property,  wher- 
ever it  might  be.  But  for  environmental  defaults,  I  know  of  no 
other  agreement  that  we  have  where  sanctions  could  eventually  be 
imposed.  I  may  be  mistaken,  and  I'd  be  glad  to  be  corrected,  but 
there's  none  that  I  know  of. 

Do  you  know,  Mr.  Connors? 

Mr.  Connors.  Senator  Chafee,  I  don't  know  of  any  other  agree- 
ments, and,  frankly,  I've  been  practicing  in  this  field  since  it  was 
called  conservation  law,  and  I've  chaired  and  organized  a  number 
of  environmental  organizations.  I  looked  at  the  process  and  said, 
"By  golly,  that  looks  pretty  good  to  me,"  and  it  sure  is  better  than 
what's  in  effect  now. 

Mr.  Berle.  Senator,  if  I  may  comment  on  that,  the  process  is 
cumbersome.  There's  no  question  about  that.  But,  first,  we've  not 
had  it  before,  and  it  attacks  the  problem  that  my  colleague,  Mr. 
McCloskey,  was  commenting  on — lax  enforcement.  The  other  thing 
that's  significant  is  that  private  individuals  and  private  groups  get 
a  shot  at  it.  Participation  by  private  groups  stimulates  publicity 
and  in  addition  to  the  activity  through  the  commission  that  puts 
the  lax  enforcement  question  in  issue,  which  is  not  the  case  today. 
For  that  reason,  we  see  it  as  a  step  ahead  and,  again,  a  necessary 
starting  point  as  we  look  at  the  GATT  issue,  which  is  so  much 
more  complicated  and  so  much  more  difficult. 

Senator  Chafee.  My  time  is  up,  isn't  it? 

Senator  Boxer.  Well,  if  Mr.  McCloskey  would  like  to  respond,  he 

may. 

Mr.  McCloskey.  Just  two  quick  comments.  On  the  first  point,  I 
agree,  the  principle  is  important.  This  is  a  breakthrough.  But  to 
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have  real  meaning,  it  ought  to  be  a  substantive  provision  and  not 
one  so  burdened  with  loopholes  that  it's  essentially  meaningless. 

As  to  the  opportunity  for  NGOs  to  file  complaints,  there  is  that 
opportunity,  but,  again,  on  the  other  hand,  they  take  it  away 
through  credentialling  requirements  that  you've  got  to  exhaust 
practically  all  other  recourse  before  you  can  file  a  complaint.  You 
have  to  be  personally  harmed,  and  that  knocks  out  most  of  the 
people  in  organizations  that  could  file  complaints.  If  there's  lax  en- 
forcement in  southern  Mexico  and  we're  up  here,  how  are  we  going 
to  be  personally  harmed? 

Senator  Chafee.  Well,  Mr.  McCloskey,  let  me  say,  this  cuts  both 
ways.  I'm  not  sure  that  the  land  holders  in  Oregon  would  be 
thrilled  if  somebody  personally — not  from  any  NGO,  but  just  per- 
sonally— brought  an  action  that  there's  inadequate  protection  of 
the  spotted  owl  in  Oregon  and  that  the  process  for  sanctions  should 
be  imposed  on  the  United  States.  So  it  isn't  all  concerns  about 
Mexico.  There's  plenty  of  concern  if  you  talk  with  these  Senators 
who  are  very  worried  about  the  power  that  can  come  from  this  par- 
ticular agreement. 

Mr.  McCloskey.  Of  course,  unfortunately,  natural  resource 
issues  involving  issues  such  as  the  spotted  owl,  are  exempted. 

Senator  Chafee.  Yes,  but  there  are  plenty  of  others.  I  mean,  the 
whole  situation  that  Senator  Boxer  was  discussing  about  inad- 
equate supervision  for  hazardous  waste  and  so  forth,  certainly 
they're  not  exempted. 

I've  got  to  go.  Thank  you,  Madam  Chairman. 

Senator  Boxer.  Thank  you  very  much.  It  is  my  luxury  to  be  able 
to  stay  here  and  ask  a  few  more  questions,  and  then  I  will  adjourn. 

Senator  Chafee.  I  want  to  thank  the  panel.  It's  been  a  good 
panel. 

Senator  Boxer.  Including  Mr.  McCloskey? 

Senator  Chafee.  Including  Mr.  McCloskey. 

Senator  Boxer.  Well,  that's  good.  That's  the  fairness  of  our  rank- 
ing Member. 

If  I  might  say,  if  you  read  NAFTA  itself,  in  the  body  of  the 
agreement  there  are  very  specific  protections  for  business.  They 
range  over  five  various  chapters  of  NAFTA,  and  they're  real  clear. 
I  have  to  say  when  you  read  the  protections  for  the  environment, 
they're  not  as  clear  and  they're  all  around  the  mulberry  bush. 
Maybe  it's  a  breakthrough,  but  I'll  tell  you,  it  doesn't  break 
through  enough  for  this  Senator.  Public  Citizen  says  it's  going  to 
take  465  days  to  just  get  through  the  process.  Maybe  they're  off  by 
a  few  days,  but  it  worries  me  greatly. 

Mr.  Connors,  when  you  talked  about  a  level  playing  field  for 
business,  what  do  you  mean?  In  relation  to  what? 

Mr.  Connors.  What  I  mean  by  that  is  that  the  present  provisions 
of  Mexican  law  that  require  you  to  produce  products  within  the 
country  or  to  engage  in  a  joint  venture  with  a  Mexican  firm  are 
eliminated  by  NAFTA.  It  is  possible  for  firms  to  go  into  Mexico 
and  engage  in  business  directly,  without  the  obligation  to  either 
produce  there  or  to  have  joint  venture  partners  as  a  condition  of 
doing  business. 

We  see  our  environmental  companies  having,  if  they  want,  the 
opportunity  to  go  into  the  country  on  that  basis.  Many  of  them 
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will,  of  course,  enter  into  joint  ventures  and  partnerships  with 
Mexican  companies,  because  Mexican  companies  are  familiar  with 
the  territory,  the  people,  the  rules,  the  customs,  and  the  like.  But 
there  is  at  least  the  opportunity  and  a  better  opportunity  for  our 
companies  to  have  access  to  that  market. 

Senator  Boxer.  Unfortunately,  to  some,  when  they  say  level 
playing  field,  it  means  level  playing  field  to  pollute,  level  playing 
field  to  pay  lower  wages,  level  playing  field  to  move  ever  more  jobs. 
I  mean,  that  could  be  viewed  that  way.  So  I  wanted  to  make  sure 
your  understanding  of  level  playing  field  means  that  they  can 
engage  in  joint  ventures  with  Mexican  companies. 

Mr.  Connors.  That's  right. 

Senator  Boxer.  Let  me  ask  you  this,  Mr.  Connors.  Government 
procurement  has  often  been  used  to  stimulate  initiative  and  inno- 
vation in  the  areas  of  energy  efficiency,  recycling,  and  environmen- 
tal technologies.  We  see  this  Administration  doing  some  of  that, 
which  is  very  laudable,  in  my  view.  Creating  markets  for  energy- 
efficient  cars,  for  example,  by  procuring  energy-efficient  cars.  Fed- 
eral, State,  and  local  governments  increasingly  are  encouraging, 
through  their  purchasing  practices,  the  production  of  green  tech- 
nologies and  the  use  of  environmentally  sound  products. 

But  NAFTA  chapter  10  forbids  the  use  of  technical  or  perform- 
ance specifications  as  a  condition  for  government  procurement. 
This  NAFTA  provision  may  limit  the  ability  of  governments  to  pro- 
mote the  creation  and  use  of  energy-  efficient  and  environmental 
technologies.  I'm  concerned  about  the  impact  of  this  provision,  be- 
cause California  leads  the  way  in  production  of  cutting-edge  envi- 
ronmental goods  and  services,  with  roughly  $19  billion  in  sales  in 
1991. 

Now,  how  do  you  believe  that  NAFTA  provision  will  operate?  Do 
you  think  it  will  in  fact  really  stop  stimulating  production  of  these 
environmental  technologies,  this  chapter  10? 

Mr.  Connors.  I  don't  believe  that's  going  to  happen.  I  think  that 
California's  environmental  industry  is  the  largest  industry  concen- 
tration in  the  country  by  a  large  number  of  companies.  I  think  that 
California's  opportunity  to  become  leaders  is  stimulated  by  the  rig- 
orous environmental  enforcement  programs  in  California  and  your 
initiatives  to  create  innovative  technologies  and  to  stimulate  their 
development.  I  believe  that's  going  to  happen  in  Mexico  as  well. 

Senator  Boxer.  Even  though  chapter  10  forbids  the  use  of  techni- 
cal or  performance  specifications  as  a  condition  for  government 
procurement? 

Mr.  Connors.  My  judgment  is  that  particular  provision  is  not  in- 
terpreted in  a  fashion  to  make  impossible  the  stimulation  of  inno- 
vative technologies. 

Senator  Boxer.  Well,  I'm  not  saying  it's  going  to  make  it  impos- 
sible, but  if  it  forbids  it,  it's  going  to  make  it  a  little  tougher. 

Let  me  ask  you,  Mr.  Berle,  a  question  here.  Sierra  Club  says  $21 
billion  over  10  years  to  clean  up  the  mess.  What  do  you  think  it 
will  be? 

Mr.  Berle.  We  have  trouble  understanding  the  $21  billion 
number. 

Senator  Boxer.  I  know.  I'm  asking  you  what  your  number  is. 

Mr.  Berle.  We  see  it  somewhere  in  excess  of  $8  billion. 
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Senator  Boxer.  OK.  Where  do  you  see  the  money  coming  from? 

Mr.  Berle.  That  is  the  challenge,  and  I  would  suspect  it  has  got 
to  be  a  combination  of  a  number  of  things.  One  is,  there's  got  to  be 
some  direct  appropriations,  and  that,  as  you  point  out,  is  a  difficul- 
ty for  this  Administration  and  this  Government,  but  I  think  some 
has  got  to  come  from  there.  Second,  I  think  we  have  to  set  up  a 
structure  under  which,  as  we  do  in  other  public  works  funding  ac- 
tivities, the  beneficiaries  pay. 

Senator  Boxer.  You  say  it's  the  challenge.  I  look  at  this  place, 
and  I  say  it's  a  matter  of  getting  the  votes.  Where  do  you  see  the 
votes  for  new  taxes  around  here? 

Mr.  Berle.  I  would  suggest  that  you  know  more  about  that  than 
I  do. 

Senator  Boxer.  Well,  that's  the  problem.  That's  why  I  have  a 
problem  with  this. 

Mr.  Berle.  Let  me  also  suggest,  though,  that  I  think  we  all 
agree — I  think  you  agree  and  those  of  us  on  this  panel,  even  Mr. 
McCloskey  agrees — that  the  existing  situation  is  a  disaster  and 
that  we  need  to  develop  a  funding  mechanism  in  order  to  treat  it, 
and  it  seems  to  me  that  the  proposals  around  the  proposed  econom- 
ic and  border  development  activity  is  the  closest  that  we're  going  to 
come  in  some  time  to  get  there.  I  think  that  is  going  to  have  to 
include  both  a  bonding  authority  under  which  the  polluter  pays 
and  the  user  helps  finance  that,  as  well  as  appropriations. 

Senator  Boxer.  Well,  let  me  just  say,  as  I  understand  this  border 
fund,  it  will  initially  be  limited  to  projects  for  wastewater  treat- 
ment, water  pollution,  and  municipal  solid  waste.  Now,  these  are 
very  serious  problems,  and  I  think  we  all  agree  they  must  be  ad- 
dressed. 

Mr.  Berle.  I  believe  the  last  version  of  the  bank  proposal  does 
include  social  community  issues  as  well,  and  we  support  that. 

Senator  Boxer.  And  you  still  say  that's  $8  billion? 

Mr.  Berle.  Well,  the  $8  billion  is  the  infrastructure  piece. 

Senator  Boxer.  Right. 

Mr.  Berle.  That  becomes  more 

Senator  Boxer.  I  think  we  have  to  be  realistic  here.  The  Wall 
Street  Journal  reported  last  month  that  "Mexico  is  building  a  coal- 
fired  generating  plant  about  20  miles  south  of  the  Texas  border. 
The  facility  lacks  state-of-the-art  sulphur  scrubbers  that  would  be 
required  in  the  United  States.  Officials  from  the  EPA  and  the  Inte- 
rior Department  have  warned  that  this  plant  could  substantially 
degrade  southwest  air  quality,  and  U.S.  Park  Service  officials  esti- 
mate that  the  plume  of  smoke  from  this  plant  could  reduce  visibili- 
ty in  Big  Ben  National  Park  by  30  percent  or  more.  The  border 
region  is  also  polluted  with  toxic  waste  dumps,  cars,  unpaved  roads, 
and  runoff  from  mines,  and  many  analysts  also  expect  huge  dislo- 
cation of  peasant  farmers  who  are  likely  to  move  to  cities  and  put 
additional  pressure  on  the  housing  and  sanitation  system." 

I  would  respectfully  disagree  with  the  Governor  of  Texas,  who  I 
think  is  just  a  terrific,  prize-winning  governor,  but  when  Governor 
Richards  says  that  it  will  lower  illegal  immigration,  I  think  as  the 
peasant  farmers  move  to  the  cities,  at  least  in  the  first  10  to  20 
years,  I  see  an  increase.  We  already  have  2,000  people  running 
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across  that  California  border.  So  really  this  border  environmental 
fund  does  not  address  these  problems. 

So  I  think  we're  being  a  little  disingenuous  here  when  we  say  $8 
billion.  We  already  see  these  are  massive  problems,  and  what  we're 
doing  with  NAFTA  is  we're  saying  we've  had  this  horrible  problem 
before,  and  we  haven't  had  the  wherewithal  to  deal  with  this  horri- 
ble problem,  so  guess  what?  We're  going  to  increase  the  activity  at 
the  border,  we're  going  to  let  more  businesses  move  down  there, 
and  we're  going  to  do  it  in  an  agreement  whereby  if  you  just  look 
at  international  law,  our  own  laws  are  really  in  jeopardy,  because 
as  you  well  know,  when  you  sign  these  agreements,  your  own  laws 
play  second  fiddle  to  the  laws  in  these  agreements. 

So  I  am  rather  disappointed  that  we  didn't  have  more  of  a  bal- 
ance in  this  particular  panel.  I  do  respect  the  view,  however,  that 
the  Chairman  and  the  ranking  Member  certainly  have  a  right  to 
put  their  views  out  there.  But  I  just  wanted  to  say  for  the  record,  I 
think  we  could  have  had  a  more  balanced  view  here. 

I  myself  am  very  proud  that  I  was  considered  one  of  the  top  envi- 
ronmentalists in  the  House,  and  I  hope  to  have  that  same  label  in 
the  United  States  Senate,  and  I'm  very  disappointed  at  some  of  the 
groups  that  I've  seen  come  in,  because  I  know,  being  here  as  long 
as  I've  been  here,  that  the  will  of  the  people  in  the  Senate  and  the 
House  to  pass  on  taxes  to  our  citizens  for  projects  in  our  own  coun- 
try, let  alone  a  problem  on  the  border,  is  very  limited.  There's  a 
tax-cutting  fever  around  here,  there  is  a  spending-cut  fever  around 
here,  and  it  does  not  lend  itself  well. 

I  think  if  anything  brings  down  the  NAFTA  in  the  House,  it  may 
be  when  they  start  looking  at  how  much  they  have  to  come  up  with 
just  to  replace  the  $2.5  billion  they  lose  now.  You're  looking  at  $8 
billion  at  a  border  cleanup  fund.  That's  a  very  low-end  number. 
That  doesn't  even  scratch  the  surface.  And  then  when  I  see  we're 
so  excited  that  the  agreement  says  Mexico  has  to  enforce  its  own 
laws,  well,  its  own  laws  aren't  that  strong.  So  I  don't  see  how,  from 
an  environmental  organization  point  of  view,  we  could  put  this  for- 
ward. 

It  belies  common  sense,  as  far  as  this  Senator  is  concerned,  to 
say,  "We've  had  such  a  mess  there.  Let's  make  more  of  a  mess,  and 
then  we'll  really  clean  it  up."  Maybe  it's  just  that  I  think  of  things 
a  little  differently.  "You  want  more?  You  want  to  make  this  friend- 
ship really  grow?  Let's  work  together  and  clean  up  the  mess  we 
make,  and  when  we  prove  that  we  can  do  that  and  we  can  work 
together  and  these  mechanisms  can  work,  then  let's  talk  about 
bringing  down  the  barriers.  Let's  talk  about  that  when  we  don't 
have  children  working  30  hours  a  week.  Let's  talk  about  that  when 
you  start  making  progress,  and  we  give  you  the  hand  of  friendship 
and  let's  work  together,"  but  I  think  this  is  going  to  make  matters 
worse. 

I'm  sure  that  many  of  you  would  like  to  rebut,  and  the  time  is 
there  for  you  to  do  so,  if  you  wish. 

Mr.  Berle? 

Mr.  Berle.  Let  me  respond.  You  quite  appropriately  point  out 
that  the  situation  on  the  border  is  a  mess.  I  would  suggest  that  the 
maquiladora  program  is  a  function  of  a  limited  free  trade,  with 
nothing  that  is  now  included  in  the  NAFTA  enterprise  to  do  any- 
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thing  about  it.  I  would  suggest  that  continuing  the  maquiladora 
program  as  it  now  stands  simply  perpetuates  the  very  environmen- 
tal conditions  that  we  are  both  concerned  about.  So  the  question, 
then,  is  how  you  get  a  handle  on  that. 

I'm  not  suggesting  that  $8  billion  is  going  to  do  a  lot  of  cleanup. 
What  it  will  do  is  it  will  provide  the  infrastructure  to  deal  with 
what's  happening  there  now.  But  unless  we  get  started,  if  we  spend 
a  substantial  amount  of  time  living  with  maquiladora,  whenever 
we  do  get  around  to  thinking  we've  got  the  money  to  deal  with 
this,  it's  going  to  take  that  much  more  and  it's  going  to  be  that 
much  more  difficult.  I  think  we  have  to  deal  with  an  existing  situa- 
tion, and  I  think  the  problem  with  maquiladora  is  you've  got  all  of 
the  disadvantages  of  free  trade  at  least  along  the  border,  with  none 
of  the  beginning  that  NAFTA  provides  to  deal  with  some  of  the  en- 
vironmental issues. 

Senator  Boxer.  Well,  I  appreciate  that,  and  I  think  that  does 
sum  up  the  view  of  some  environmentalists  who  have  decided  to 
join  in  support.  However,  I'm  the  realist  here.  You  said  it  was  a 
challenge  to  come  up  even  with  the  $8  billion.  I'm  saying  there's  no 
certainty  of  that.  That's  not  in  the  side  agreement.  It's  a  proposal, 
and  I  think  before  we  who  consider  ourselves  strong  environmen- 
talists are  to  endorse  something,  show  it  to  me  in  writing.  Show  me 
where  you're  going  to  get  the  money.  Get  me  the  votes.  Show  me 
that  you  have  at  least  as  strong  language  in  there  and  provisions 
in  there  for  the  environment  that  you  have  for  business.  Because, 
let  me  tell  you,  there's  no  guess  work  when  it  comes  to  helping 
business. 

You're  right,  Mr.  Connors,  it's  good  to  business,  and  I  have  no 
problem  with  that.  I  want  to  be  as  good  to  the  environment  as  I  am 
to  business.  I  want  to  be  as  good  to  working  men  and  women  as  I 
am  to  business  owners.  That's  all  I  want,  and,  frankly,  this  agree- 
ment came  to  us  from  another  Administration,  and  it  would  have 
been  far  better,  in  this  Senator's  view — and  I  am  in  the  minority  in 
the  Senate,  as  you  know — had  we  just  said,  "Let's  start  again  and 
put  the  environment  in  the  agreement  with  equal  footing"  and 
make  sure  that  we  weren't  just  moving  forward  with  this  on  prayer 
that  we'll  get  the  vote.  But  I  know  I  do  not  speak  for  the  Chair- 
man. He  is  eloquently  in  favor  of  this  agreement,  and  certainly  the 
ranking  Member  is,  and  that's  what  makes  our  democracy  so  won- 
derful that  we  can  get  up  here  and  have  these  different  views. 

So  I  want  to  thank  you  all  on  behalf  of  Chairman  Baucus  and 
our  ranking  Member  Chafee  and  myself  and  the  other  Members  for 
being  here  today  and  taking  the  kudos  and  the  abuse  that  you  will 
continue  to  do  in  the  future.  Thank  you  very  much. 

We  stand  adjourned. 

[Whereupon,  at  5:04  p.m.,  the  committee  adjourned,  to  reconvene 
at  the  call  of  the  Chair.] 

[Statement  submitted  for  the  record  follow:] 

STATEMENT  OF  HON.  LLOYD  M.,  BENTSEN,  SECRETARY  OF  THE 

TREASURY 

U.S.— MEXICAN  AGREEMENT  ON  BORDER  ENVIRONMENTAL  CLEANUP 

I  am  delighted  to  join  Carol  Browner  and  Ann  Richards  today  to  discuss  our  con- 
certed efforts  to  address  environmental  concerns  as  part  of  the  NAFTA  package.  We 
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now  have  a  trio  of  agreements  offering  important  economic  benefits  for  Americans, 
Mexicans,  and  Canadians  alike,  new  protections  for  the  environment,  and  a  way  for 
the  United  States  and  Mexico  to  coordinate  and  finance  border  environmental  infra- 
structure projects. 

This  is  the  "greenest"  trade  agreement  the  United  States  has  ever  negotiated.  It 
recognizes  the  links  between  trade  and  the  environment,  encourages  environmental- 
ly sensitive  investment,  and  promotes  development  that  protects  and  preserves  the 
environment. 

The  supplemental  agreement  on  the  environment  recognizes  the  obligation  to  en- 
force environmental  laws.  It  also  provides  for  accountability  and  dispute  settle- 
ment— including  possible  trade  sanctions.  Administrator  Browner  will  discuss  the 
environmental  aspects  of  NAFTA  in  more  detail. 

Border  Environmental  Cleanup 

I  want  to  focus  on  the  border  environmental  cleanup  agreement  which  we  tenta- 
tively completed  last  week  with  Mexico.  It  is  a  new  model  for  international  coopera- 
tion at  the  grass  roots  level  to  design,  finance,  and  build  environmental  projects.  We 
have  an  innovative  approach  to  a  shared  problem. 

This  is  the  best  thing  I've  ever  seen  done  for  the  border.  I  grew  up  on  that  border. 
I've  seen  millions  of  gallons  of  raw  sewage  heading  for  the  Rio  Grande.  I've  seen  the 
babies  born  with  birth  defects.  These  problems  predate  NAFTA,  and  demand  some 
resolution.  The  NAFTA  package  offers  us  the  opportunity  to  assure  that  they  will 
be  addressed. 

I  know  the  importance  of  clean  boundary  waters,  safe  drinking  water,  and  joint 
efforts  that  reflect  the  needs  and  concerns  of  people  on  both  sides  of  the  Rio  Grande. 

I  understand  the  importance  of  involving  local  communities,  states,  and  private 
interest  groups  in  the  decisions  that  affect  their  lives.  And  I  also  know  that  NAFTA 
is  not  the  cause  of  environmental  problems  on  the  border,  but  it  is  the  solution. 
Pass  NAFTA  and  we  clean  up  the  environment.  Fail  to  pass  NAFTA  and  it's  busi- 
ness and  polluting  as  usual. 

Our  new  agreements  let  us  address  these  problems,  and  they  will  generate  signifi- 
cant new  financing  to  support  cleanup  efforts  at  minimal  cost.  We  are  creating  two 
new  institutions.  The  first  is  a  U.S. — Mexican  Border  Environment  Cooperation 
Commission  (BECC)  to  help  coordinate  projects  and  put  together  financing  packages. 
The  second  is  a  new  U.S. — Mexican  border  financing  facility  to  provide  an  addition- 
al source  of  financing  to  support  border  environmental  infrastructure  projects. 

Border  Environment  Cooperation  Commission 

The  new  coordinating  agency  will  help  border  states  and  communities  arrange  fi- 
nancing for  environmental  infrastructure  projects,  and  oversee  the  use  of  the 
money.  It  will  give  priority  initially  to  wastewater  treatment,  drinking  water,  and 
municipal  waste  projects.  The  degree  of  public  and  local  participation  will  be  un- 
precedented in  an  international  agreement.  This  will  include  a  broad-based  board  of 
directors  with  federal,  state  and  local  government  and  public  representation,  as  well 
as  a  public  advisory  council,  all  drawn  from  the  border  region. 

Let  me  emphasize  that  this  commission  has  no  sovereign  power.  It  can  only  offer 
its  services  to  state  and  local  bodies  and  assist  them  in  cooperative  activities. 

Let  me  take  you  through  how  this  new  entity  would  function.  If  Ciudad  Juarez, 
Mexico,  decided  to  build  a  wastewater  treatment  plant  to  prevent  sewage  from 
being  dumped  in  the  Rio  Grande,  it  could  ask  the  Border  Environment  Cooperation 
Commission  for  help  in  designing  the  project  and  in  finding  financing.  The  commis- 
sion would  offer  that  help,  and  encourage  Ciudad  Juarez  to  work  with  El  Paso,  its 
sister  city  in  Texas,  in  proposing  a  project. 

Once  the  project  is  ready  for  formal  review,  it  will  go  to  the  Advisory  Council  for 
comment  and  then  on  to  the  Board  of  Directors  for  certification.  Each  project  would 
have  an  environmental  assessment,  and  the  public  would  be  able  to  comment  prior 
to  board  consideration.  If  the  directors  certified  the  project  met  appropriate  engi- 
neering, environmental  and  financial  standards,  the  commission  would  try  to  assem- 
ble a  financing  package  from  private,  public  and  international  sources. 

We  want  to  maximize  private  sector  financing  for  these  projects,  based  on  local 
user  fees  to  help  service  debt,  but  we  recognize  that  continued  funding  from  the 
Mexican  and  U.S.  governments  will  be  necessary  in  many  cases.  We  estimate  that 
some  $8  billion  will  be  needed  for  border  environmental  infrastructure  projects  over 
the  next  decade.  We  see  this  coming  from  the  following: 
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(1)  private  financing,  and  as  needed, 

(2)  up  to  $2  billion  from  existing  state  and  local  programs,  including  state  revolv- 
ing funds,  municipal  revenue  bonds,  and  the  colonias  program  for  projects  on 
the  U.S.  side  of  the  border; 

(3)  $2  billion  in  new  funding  from  the  World  Bank  and  Inter-American  Develop- 
ment Bank,  offered  as  loans  to  Mexico; 

(4)  approximately  $1.4  billion  in  U.S.  and  Mexican  grants  (half  from  the  United 
States); 

(5)  some  $2  billion  in  loans  or  guarantees  for  environmental  infrastructure 
projects  from  the  financing  facility. 

Financing  Facility 

Financing  from  the  new  facility  will  backstop  any  shortfall  in  private  sector  fi- 
nancing to  make  certain  projects  can  be  completed.  The  United  States  and  Mexico 
will  provide  equal  shares  of  paid-in  capital  for  the  financing  facility — $225  million 
each — for  a  total  of  $450  million.  We  believe  we  can  leverage  that  into  $2  billion 
initially  and  perhaps  eventually  up  to  $3  billion  in  financing  through  loans  and 
guarantees.  The  financing  facility  would  raise  financing  through  market  borrow- 
ings, similar  to  what  the  World  Bank  does. 

The  cost  to  the  United  States  for  generating  up  to  $3  billion  in  loans  and  guaran- 
tees is  expected  to  be  only  $56  million  annually  over  four  years.  That's  what  I  call 
leveraging.  While  we  expect  loan  charges  and  investments  to  defray  administrative 
costs  for  the  financing  facility,  some  small  additional  costs — perhaps  $5  million  a 
year  for  each  country — would  be  incurred  for  operating  expenses  for  the  Border  En- 
vironment Cooperation  Commission.  To  me,  that's  a  small  price  to  pay  to  help 
assure  clean,  safe  water  in  the  border  area. 

Conclusion 

Let  me  close  by  saying  that  we  have  put  considerable  effort  into  developing  an 
agreement  with  measures  that  address  border  region  environmental  infrastructure 
problems.  We  have  consulted  closely  with  the  border  states  and  cities,  with  key 
members  of  Congress,  and  with  national  and  local  environmental  groups.  We  believe 
the  agreement  we  have  negotiated  reflects  their  interests,  and  offers  a  new  model 
for  international  cooperation  at  the  grass  roots  level.  It  is  an  important  complement 
to  the  NAFTA  agreement. 

We  have  a  window  of  opportunity  to  help  Americans  in  the  border  region  and 
across  the  United  States  with  new  trade  opportunities,  new  jobs,  and  joint  environ- 
mental commitments.  Your  support  for  the  NAFTA  package  is  essential  to  turn 
that  opportunity  into  reality. 

Thank  you. 
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DEPARTMENT  OF  THE  TREASURY 

WASHINGTON 


Novenber  17,   1993 

ASSISTANT  SECRETARY 


The  Honorable  Max  Baucus 

Chairman 

Committee  on  Environment  and 

Public  Works 
United  States  Senate 
Washington,  D.C.   20510 

Dear  Mr.  Chairman: 

Enclosed  are  the  responses  to  the  questions  you  and  Senator 
Chafee  submitted  to  Secretary  Bentsen  regarding  his  testimony 
before  the  Senate  Environment  and  Public  Works  Committee  on 
October  19,  1993  on  the  North  American  Free-Trade  Agreement. 

An  additional  copy  will  be  sent  directly  to  the  Committee  for 
the  permanent  record. 


Sincerely, 


Michael  B.  tevy 
Assistant  Secretary 
(Legislative  Affairs) 


Enclosure 
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Response  to  Chairman  Baucus's  Question  for  the  Record  on 
Funding  Border  Clean-up 


QUESTION:  You  have  outlined  a  proposal  that  will  make  $8  billion  available  over  the  next 
ten  years,  to  use  for  environmental  infrastructure  in  the  border  region.   That 
sum  includes  municipal  bonds,  and  private  investment  funds,  and  loans  to  the 
Mexican  government  from  the  international  development  banks.   But  some  of 
it  will  have  to  be  appropriated  by  the  U.S.  Congress,  including  the  input  to  the 
North  American  Development  Bank,  and  EPA  grants  and  federal  loan 
guarantees.   We  need  assurances  that  border  money  will  not  be  taken  from 
environmental  funds  designated  for  other  regions  of  the  country,  particularly 
the  state  revolving  funds  for  water  treatment.   Where  will  the  money  come 
from? 

ANSWER: 

The  Administration's  approach  to  border  clean-up  will  not  reprogram  funds  from  the 
states  or  state  revolving  funds,  nor  will  it  reprogram  resources  designatad  for  other  parts  of 
the  country.   To  understand  this,  our  approach  must  be  viewed  in  the  context  of  the 
Administration's  EPA  budget  requests  for  FY  1994-98  in  order  to  clarify  which  elements  of 
our  approach  represent  more  effective  coordination  of  existing  programs  and  which  represent 
new  funding  needs.    With  regard  to  the  Administration's  FY  1994  budget  request,  EPA 
asked  for  $150  million  in  grants  for  wastewater  treatment  in  the  border  region.   This  request 
was  in  addition  to  the  state  revolving  funds  program,  and  was  designed  to  provide  $60 
million  for  the  colonias  in  Texas  and  New  Mexico  and  $90  million  for  the  U.S.  share  of 
binational  wastewater  treatment  projects  with  direct  benefits  for  both  the  United  States  and 
Mexico.    The  Administration's  budget  request  also  anticipated  $50  million  in  annual  grants 
for  the  colonias  and  $100  million  annually  for  binational  wastewater  treatment  projects 
through  at  least  FY  1998  and  perhaps  beyond.   This  EPA  grant  program  remains  a 
cornerstone  of  our  approach  to  border  clean-up. 

Our  approach  focuses  initially  on  the  high  priority  areas  of  wastewater  treatment, 
water  pollution,  and  municipal  solid  waste.   We  are  proposing  an  $8  billion  program  to 
address  these  problems  over  the  next  decade.   We  believe  the  World  Bank  and  Inter- 
American  Development  Bank  are  prepared  to  lend  roughly  $2.0  billion  for  border  clean-up  in 
Mexico  during  the  next  4-5  years.    According  to  the  U.S.  Committee  of  the  U.S. -Mexico 
Business  Council,  an  additional  $2  billion  can  be  anticipated  on  die  U.S.  side  from  ongoing 
programs  already  designed  for  this  purpose,  including  state  revolving  funds,  tax  exempt 
municipal  bonds,  and  ongoing  EPA  grants  for  the  colonias  (the  latter  as  part  of  the  EPA 
request  mentioned  above).  We  are  not  proposing  any  new  uses  for  these  funds  ~  they  will 
continue  to  address  programs  identified  by  the  border  states. 

The  Administration's  approach  focuses  on  the  roughly  $4  billion  in  financing  needs 
for  binational  projects  which  have  direct  benefits  for  the  United  States  and  Mexico  but  which 
are  not  covered  by  these  mechanisms.   This  includes  the  binational  wastewater  projects 
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mentioned  above.   We  negotiated  an  agreement  with  the  Mexicans  to  create  two  major  new 
institutions  to  harness  the  private  markets,  while  minimizing  the  cost  to  the  U.S.  federal 
government.   These  mechanisms  emphasize  private  sector  financing,  greater  reliance  on  user 
fees  Gargely  on  the  Mexican  side),  and  flexibility  to  backstop  any  shortfall  in  private 
financing. 

At  the  heart  of  our  approach  is  the  creation  of  a  new  U.S. -Mexican  Border 
Environment  Cooperation  Commission  (BECQ  to  coordinate,  approve,  oversee  and 
mobilize  financing  for  border  projects  designed  to  address  these  key  environmental  problems. 
We  are  looking  to  the  following  financing  mechanisms: 

o  EPA  would  provide  approximately  $700  million  in  grants  over  a  7-year  period,  to  be 

matched  by  Mexico.   This  would  maintain  roughly  the  same  level  of  grant  funding 
envisioned  in  EPA's  FY  1994  budget  request  for  such  projects. 

0  User  fees  and  partial  guarantees  would  help  to  maximize  private  financing  to  the 

extent  feasible. 

o  A  new  U.S. -Mexican  North  American  Development  Bank  (NADBank)  would 

provide  the  balance  of  needed  funds,  ranging  from  $2.0  billion  in  loans  and  partial 
guarantees  in  the  early  years  to  a  maximum  of  $3.0  billion.   The  NADBank  would  be 
^le  to  lend  to  private  entities,  municipalities,  and  other  government  entities.   In 
addition,  10  percent  of  the  NADBank  capital  is  set-aside  for  community  development 
and  investment.   The  United  States  and  Mexico  would  each  provide  $225  milhon  in 
paid-in  capital  (U.S.  appropriations  of  $56.25  million  per  year  for  four  years)  to 
leverage  this  substantial  financing.   We  expect  the  appropriations  for  the  NADBank 
would  not  affect  the  state  revolving  funds  or  other  ongoing  EPA  programs.    The  first- 
year  costs  of  the  NADBank  will  be  funded  as  part  of  the  overall  NAFTA  pay-go 
offsets. 
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QUESTION  FOR  THE  RECORD  FROM  CHAIRMAN  MAX  BAUCUS 

and  RANKING  MEMBER  JOHN  CHAFEE 

FOR  SECRETARY  LLOYD  BENTSEN 

Much  Of  the  responsibility  for  financing  investment  in 
environmental  infrastructure  under  NAFTA  will  fall  to  state 
and  local  governments.   One  form  of  federal  assistance  that 
the  Administration  has  indicated  will  be  available  to  states 
amd  localities  will  be  tax-exempt  municipal  bonds  issued  to 
finemce  such  investment. 

Do  you  feel  the  federal  restrictions  on  municipal  bond 
issuance,  such  as  volume  caps,  will  limit  the  edsility  of 
states  to  issue  bonds  to  finance  needed  new  investment?   If 
so,  will  such  restrictions  prevent  the  states  from  achieving 
funding  levels  necessary  to  adequately  finance  the  border 
cleanup  required  by  NAFTA?  What  is  your  view  on  proposals 
to  amend  the  volume  cap  restriction  to  allow  states  to 
finance  the  level  of  environmental  infrastructure  expected 
under  NAFTA?  Would  the  Administration  support  such 
proposals? 


A:   The  Administration  currently  estimates  that  over  the  next 
decade  approximately  $8  billion  will  be  needed  for  waste 
water,  sewage  and  solid  waste  infrastructure  projects 
located  along  the  U.S. /Mexican  border.  We  envision  that 
approximately  $2  billion  of  projects  will  be  financed  from 
U.S.  sources.  Many  of  the  U.S.  environmental  infrastructure 
needs  have  been  foreseen  by  border  states  and  localities, 
and  we  anticipate  that  regardless  of  NAFTA,  such  needs  will 
be  financed  the  way  such  projects  have  traditionally  been 
financed  —  through  state  and  local  governments,  with  the 
Federal  Government  providing  assistance  through  programs 
prescribed  under  Federal  law  such  as  the  federal  tzuc- 
exemption  for  municipal  securities. 

The  Treasury  believes  that  although  federal  law  imposes 
limits  on  the  issuance  of  some  forms  of  tax-exempt  bonds, 
those  limits  should  not  prevent  state  and  local  govemments 
from  raising  the  capital  necessary  to  provide  desired  new 
environmental  infrastructure  investment.  However,  the 
Administration  currently  has  an  interagency  task  force 
studying  broader  Infrastructure  development  Issues. 
Amending  the  volume  caps  is  among  the  issues  being 
considered  by  the  task  force. 


73-693  0-94-3 
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Testimony  of 

Governor  Ann  W.  Richards 

to  the 

Senate  Environment  and  Public  Works 

Committee 

October  19,  1993 


Mr.  Chairman,  Members  of  the  Comnuttee: 

Thank  you  for  inviting  me  to  join  your  discussion. 

I  am  for  a  clean  environment.   As  CJovemor,  I  have  worked  hard  to  improve  environmental 
laws  and  enforcement  in  Texas. 

I  wanted  to  come  here  today  to  tell  you  how  strongly  I  feel  that  the  North  American  Free 
Trade  Agreement  is  the  single  most  important  action  that  we  can  take  to  help  improve  living 
conditions  along  the  U.S. -Mexico  border  and  to  clean  up  the  environment. 

NAFTA  brings  jobs  and  hope  to  a  region  where  little  hope  existed  before. 

Since  Mexico  joined  the  GATT  in  1986  and  President  Salinas  unilaterally  lowered  trade 
barriers,  we  are  seeing  single  digit  unemployment  in  some  communities  along  the  U.S.  side 
of  the  border  for  the  first  time  in  my  lifetime. 

Mexico  is  our  fastest  growing  export  maricet.   U.S.  exports  to  Mexico  have  grown  more  than 
300  percent  -  creating  more  than  400,000  U.S.  jobs.   Mexico  has  now  surpassed  Japan  to 
become  our  second-largest  trading  partner  fcM'  manufactured  exports. 

Because  of  the  NAFTA  we  can  begin  to  c(Hrect  the  serious  environmental  problems  along 
the  border. 

As  both  Secretary  Bentsen  and  Administratw  Browner  have  so  strongly  said,  the  NAFTA 
itself  will  be  a  force  to  raise  environmental  standards  and  get  existing  environmental  laws 
properly  enforced. 

NAFTA  is  bringing  the  nation's  attention  to  the  Mexican  border  for  the  first  time. 

I  am  here  to  tell  you  that  our  problems  are  not  new.  And  they  are  not  the  result  of  the 
NAFTA.  These  are  i»oblems  that  have  been  there  for  generations.... they  are  the  direct 
result  of  the  U.S.  sharing  a  border  with  a  much  pocner  country. 

How  can  a  trade  agreement  that  has  not  yet  been  passed  by  the  Congress  have  created  the 
environmental  problems  that  exist  there?  What  logic  is  there  in  that? 
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The  costs  are  high  —  environmental  clean-up  and  infrastructure  needs  in  Texas  alone  add  up 
to  $2  billion  -  and  will  only  go  higher  if  NAFTA  fails.   Without  NAFTA,  economic  and 
pollution  growth  will  continue  in  the  region,  and  the  maquiladora  program,  which  has 
created  serious  environmental  problems,  will  also  continue.   NAFTA  is  the  solution  to  these 
problems. 

There  are  good  things  happening  environmentally  as  a  direct  result  of  NAFTA. 

Early  in  this  process,  I  was  in  touch  with  Ambassador  Kantor  about  the  need  for  strong 
environmental  p«ovisions  and  I  encouraged  him  to  wwk  with  environmental  groups  and  the 
states.   Ambassador  Kantor,  as  well  as  Secretary  Bentsen  and  AdministrattM'  Browner,  have 
been  re^xmsive  to  us  and  to  the  legitimate  issues  raised  by  the  environmental  community. 

As  a  Governor,  it  is  important  to  me  that  the  agreement  not  infringe  on  states'  ability  to  set 
high  standards  to  protect  public  health  and  the  environment.  NAFTA  makes  clear  that  state 
and  local  governments  nuy  continue  to  set  strict  standards  to  protect  their  citizens  and  their 
environmental  resources. 

The  side  agreement,  negotiated  by  Ambassador  Kantor,  creates  a  new  Commission  on 
Environntental  Cooperation  that  will  focus  unprecedented  attention  to  the  border,  strengthen 
enforcement  of  environmental  laws,  and  give  Texas  a  focal  point  for  working  cooperatively 
with  Mexico  on  pollution  problems. 

I  am  eq)ecially  pleased  that  the  Administration  agreed  with  my  request  to  create  an 
International  Air  Quality  district  for  the  El  Paso/Juarez  area.   This  will  allow  federal  and 
state  officials  from  both  the  U.S.  and  Mexico  to  work  together  to  find  practical,  cost- 
effective  ways  to  clean  up  air  pollution  in  that  metropolitan  area. 

NAFTA' s  environmental  package,  which  includes  the  trade  agreement  itself,  the  side 
agreement,  additional  EPA  commitments  and  the  financing  package  is  our  real  hope  to  bring 
the  United  States  and  Mexico  together  to  s(dve  common  problems. 

Increased  co(q)eration  has  already  made  a  difference. 

As  part  of  the  environmental  plan  for  the  border  area,  the  United  States  and  Mexico  have 
agreed  to  j<Hnt  qxmsorship  of  wastewater  treatment  plants,  drinking  water  systems,  and 
waste  di^x>sal  facilities. 

And  Mexico  has  pledged  half  a  billion  dollars  to  that  effort. 

Two  years  after  trading  with  the  United  States  began  to  accelerate,  in  1988,  Mexico  passed 
its  first  comprehensive  mvironmental  protection  laws. 

Under  NAFTA,  those  eff(Hts  will  expand... and,  in  fact,  NAFTA  requires  what  the 
diplomatic  types  call  "upward  harmonization''  of  environmental  standards  among  our  three 
countries. 
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With  NAFTA,  we  have  the  ability  to  challenge  our  partnen  if  environmental  laws  are 
relaxed  or  ignored. 

Texas  has  not  waited  for  federal  assistance  to  begin  tackling  our  urgent  border  problems. 
Texas  voters  have  passed  two  referenda  since  1989  authorizing  the  sale  of  $250  million  in 
bonds  to  pay  for  water  and  sewn  pipes  in  the  colonias.   The  colonias  are  unincorporated 
communities  that  lack  basic  sewage  and  drinking  water.   Contrary  to  what  NAFTA 's 
oppoaeata  say,  ccrfonias  are  not  the  result  of  NAFTA.   They  alr^y  exist.   Nearly  280,000 
Texas  residents  live  in  orionias. 

We  have  taken  steps  to  sU^  the  (Mxtliferation  of  new  colonias  -  but  even  our  $250  million 
commitment  cannot  bring  minimal  services  to  all  our  citizens. 

Last  year,  thanks  to  Lloyd  Bentsen,  Hep.  Coleman  and  others,  Texas  got  a  commitment  for 
$50  million  in  federal  funds  to  suf^lement  the  state  program  that  helps  Texas  border 
communities  get  indoor  plumbing  and  running  water.   That  money  has  helped  tremendously. 

But  we  may  not  get  that  money  again  in  fiscal  year  1994  because  the  $50  million  was  never 
authorized  so  this  year  the  money  was  not  appropriated. 

We  need  predictability.   We  need  stability  so  we  can  plan  for  the  future. 

We  all  know  there  is  poverty  in  the  United  States... within  an  easy  walk  from  the  nation's 
capitol...as  there  is  poverty  in  Mexico.   I  genuinely  believe  that  increasing  trade  will  create 
the  opportunity  to  increase  the  standard  of  living  in  the  United  States  and  throughout  the 
hemisphere.   This  is  particularly  important  for  Mexico  because  I  believe  the  only  realistic 
way  to  curb  illegal  immigration  is  for  the  standard  of  living  in  Mexico  to  improve. 

NAFTA  is  the  environment  and  the  border's  first  and  best  hope. 
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ANN  W   RICHARDS 
GOVERNOR 


State   of  Texas   • 
Office  of  the  Governor 
Austin,   Texas  78711 


November  10,  1993 


The  Honorable  Max  Baucus 

The  Honorable  John  Chafee 

Committee  on  Environment  and  Public  Works 

United  States  Senate 

Washington,  D.C.    20510 

Dear  Senators  Baucus  and  Chafee: 


Thank  you  for  your  kindness  in  welcoming  me  before  the 
Senate  Environment  and  Public  Works  Committee.    I 
applaud  your  willingness  to  address  environmental 
protection  in  the  North  American  Free  Trade  Agreement. 

You  asked  me  to  respond  to  two  specific  public  finance 
bond  questions  and  the  answers  are  attached. 

If  you  have  any  further  questions,  please  call  me  or  Anne 
Schwartz,  the  Executive  Director  o£the  Texas  Public 
Finance  Authorjty,  at  (512)  463- 

Yours  sin 


ICHARDS 


Post  Omct  Box  12428  Austin,  Texas  78711  (512)463-2000  (Voice)/(512)  475-3165  (TDD) 

Pwnhd  on  recycled  paper 
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Question  ffl:  Much  of  the  responsibility  for  financing  investment  in  environmental 
infrastructure  under  NAFTA  will  fall  to  state  and  local  governments.    One  form  of  federal 
assistance  that  the  Administration  has  indicated  will  be  available  to  states  and  localities  will 
be  tax-exempt  municipal  bonds  issued  to  finance  such  investment.   Do  you  feel  the  federal 
restrictions  on  municipal  bond  issuance,  such  as  volume  caps,  will  limit  the  ability  of  states 
to  issue  bonds  to  finance  needed  new  investment? 

The  Private  Activity  Volume  Caps  were  set  in  1985  and  have  never  been  modified.   The 
States  receive  a  Volume  Cap  calculated  at  $50.00  per  capita.    In  1993  the  Volume  Cap  for 
Texas  was  $882,800,000.   Unless  the  Volume  Cap  is  increased,  or  at  a  minimum  indexed  for 
inflation,  Texas  will  be  able  to  do  little,  if  any,  infrastructure  financing  under  NAFTA. 


Question  #2:  In  the  last  four  (4)  fiscal  years .  has  the  State  of  Texas  reached  the  upper  limit 
of  the  state  private-activity  bond  volume  caps?  How  does  the  State  of  Texas  currently 
allocate  the  volume  under  this  cap  and  what  types  of  projects  are  undertaken? 

Currently,  the  Texas  Legislature  has  by  statute  divided  the  Private  Activity  Bond  Cap 
allocations  into  five  sub-categories  with  percentages  set  according  to  the  type  of  project. 
These  sub-ceilings  continue  in  effect  for  eight  months  beginning  January  1 ,  through  August 
31,  of  each  year.   The  five  sub-ceiling  categories  are: 

a.  Single  Family  Housing  -  28%  (The  Texas  Department  of  Housing  and  Community 
Affairs  automatically  allocated  one-third      of  this  amount.) 

b.  State  Voted  Issues  -17%  (This  includes  the  Veterans  Land  Board  Program  and  the 
Higher  Education  Coordinating  Board. 

c.  Industrial  Development  Bonds  -  7.5%  (These  are  for  small  manufacturing  facilities, 
whose  bond  issues  are  less  than  10  million  dollars  and  whose  capital  expenditures 
looking  three  years  forward  and  three  years  backwards  eire  less  than  10  million 
dollars.   These  are  referred  to  in  the  Tax  Code  as  "Qualified  Small  Issue  Bonds". 

d.  Multi-Family  Housing  -  5% 

e.  "All  Other"  -  42%  (This  include  locally  issued  student  loan  bonds  for  Higher 
Education  Authorities,  projects  for  solid  waste  disposal,  pollution  control  issuers  such 
as  Houston  Chemical  and  Union  Chemical  and  Union  Carbide,  as  well  as  financing 
for  the  Comanche  Peak  Nuclear  Power  Units  by  Texas  Utilities.) 

Infrastructure  financing  for  NAFTA  would  fall  into  the  "All  Other"  category,  and  would  be 
competing  with  all  other  types  of  similar  projects.    (Applications  for  allocations  in  the  "All 
Other"  category  is  350  million  dollars  each  year.) 
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In  the  last  four  fiscal  years,  the  State  of  Texas  has  far  exceeded  the  upper  limit  of  the  State 
Private  Activity  Volume  Cap.    In  fact,  since  the  inception  of  the  Private  Activity  Allocation 
System,  Texas  has  experienced  approximately  700  million  dollars  of  applications  for  projects 
left  without  any  Private  Bond  Cap  Allocation  each  year.   This  includes  all  types  of  loans.    In 
particular,  the  "All  Other"  category  has  never  had  enough  allocation  to  satis^  demand.   In 
fact,  there  is  sufficient  demand  in  the  "All  Other"  category  alone  to  absorb  the  entire  amount 
of  Texas'  Volume  Cap  Allocation  Activity  each  year. 

Presently  the  procedures  for  making  the  allocations  begin  each  January  2nd.   From  January 
2nd  through  January  10th  of  each  year  applications  are  accepted,  reviewed  and  prepared  to 
participate  in  a  lottery.   The  staff  of  the  Bond  Review  Board  puts  together  a  list  of  the 
applications  received  and  a  number  is  drawn  for  each  application.   The  number  is  the  affixed 
to  that  application  and  those  applications  are  placed  into  one  of  the  five  sub-ceilings  in 
numerical  order,  according  to  the  number  randomly  drawn  in  the  lottery.   Then  allocation 
reservations  are  passed  out.   Each  project  receiving  a  reservation  then  has  ninety  (90)  days  to 
use  the  allocation  or  lose  it.   If  the  deal  closes  within  ninety  days,  then  the  allocation  is  final, 
if  not,  or  if  there  is  any  excess  amount  of  reservation  of  allocation  unused,  this  allocation 
reservation  is  passed  on  to  the  next  issuer  in  line  within  that  sub-category.    Applications 
received  after  January  10th  are  date-stamped  with  the  date  and  time  of  receipt  and  are  then 
placed  under  the  appropriate  sub-ceiling  category  at  the  bottom  of  the  list  in  chronological 
order. 

On  September  1st  of  each  year,  all  unused  Volume  Cap  in  all  of  the  five  sub-categories  is 
combined  into  one  pot  and  similarly,  all  applications  still  pending  are  also  combined  into  one 
list  chronologically,  first  according  to  the  lottery  number  received  and  then  the  date-stamp. 
The  remaining  Volume  Cap  is  then  handed  out.   Every  deal  must  close  by  December  23rd  of 
each  year,  or  the  Volume  Cap  remaining  is  designated  as  carry  forward  for  a  specific 
project.    Carry  forward  applications  are  filed  separately.   Texas  rarely  has  any  carry 
forward.   The  process  then  repeats  itself  beginning  on  January  1st. 

It  should  be  clear  from  the  procedures  set  out  above  that  there  is  insufficient  Private  Activity 
Volume  Cap  amounts  available  to  finance  the  current  projects  in  Texas.   Should  projects 
under  NAFTA  come  under  the  current  amount  of  Volume  Cap  it  is  unlikely  that  any 
significant  amount  of  NAFTA  projects  would  receive  an  allocation.   At  present  there  are 
three  times  more  projects  to  be  fmanced  in  Texas  than  there  is  Private  Activity  Volume  Cap 
amounts  available. 
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TESTIMONY  OF 

CAROL  M.  BftOWNB/t 

ADMINtSTRATOR 

U.S.  ENVIROlVUENrAL  PROJECTION  AGENCY 

BEFORE'nm 

COUMmEE  ON  ENVmONMENTAND  IHJBUC  WORKS 

U.S.  SENATE 

OCTOBER  IB.  1993 


Good  afternoon,  Mr.  Chairman  and  members  of  the  Committee.  I  am 
delighted  to  be  here  today  to  talk  about  the  environmental  benefits  of  the  North 
American  Free  Trade  Agreement  (NAFTA)  package.  We  have  negotiated  three 
agreements  and  a  joint  program  that  will  bring  genuine  improvement  for  the 
environment  of  the  North  American  continent.  These  are:  1)  the  NAFTA  green 
provisions;  2)  the  North  American  Agreement  on  Environmental  Cooperation;  31  an 
agreement  with  Mexico  for  coordlnatinQ  and  financing  border  environmental 
irtfrastructure;  and  4)  a  U.S.-Mexico  Border  Action  Program. 

These  Agreements  and  the  Border  Action  Program  provide  a  one-time 
opportunity:  to  create  a  substantial  linkage  belween  trade,  environmental 
protection,  and  sustainable  development;  to  accelerate  ongoing  efforts  to  improve 
public  health;  and  to  protect  vital  natural  resources  throughout  North  America.  For 
these  reasons,  I  believe  It  Is  esserrtial  for  our  en\^onment  that  this  NAFTA  package 
be  passed.  The  agreements  in  this  package  wilt  achieve  advancements  for 
environmental  protection  that  will  not  occur  without  NAFTA's  passage.  These 
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three  agreements  and  the  Bonjer  Action  Program  combine  to  offer  at  least  seven 
reasons  to  support  NAFTA. 

1.  The  NAFTA  package  provides  a  new  framework  for  effective 
coopenrdon.  The  package  establishes  an  Innovative  commission,  found  nowhere 
else  in  the  vy/orld,  for  environmental  cooperation,  which  gives  us  an  International 
mechanism  to  address  complex  environmental  issues  confronting  an  entire 
continent,  such  as  the  environmental  Implications  of  traded  products  throughout 
their  nfe  cycles.  It  also  establishes  new  mechanisms  for  working  together  to  clean 
up  the  border,  and  to  enhance  the  level  of  our  environmental  standards. 

2.  The  NAFTA  package  will  dramatically  incressa  enforcement.  The 
Environmental  Agreement  obligates  countries,  for  the  first  time,  to  enforce 
envlronmerrtal  laws,  and  backs  these  obligations  up  with  sanctions.   It  creates 
mechanisms  for  trilateral  cooperation  on  enforcement  issues.  Our  binational  Border 
Action  Program  with  Mexico  will  further  enhance  errforcement  by  promoting 
training  and  environmental  monitoring  along  the  Border. 

3.  NAFTA  gives  ua  tools  to  clean  up  the  border.   Our  agreement  lust 
negotiated  v\rith  Mexico  to  establish  a  new  border  environmental  infrastructure 
finaricing  mechanism  will  harness  billions  of  dollars  for  environmental  infrastructure 
projects  for  Border  dean-up.  Our  binational  Border  Action  Program  provides  a 
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framework  for  addressing  current  and  future  Border  problems;  and  a  newly 
proposed  EPA  Border  Office  will  further  enhance  our  ability  to  respond  rapidly  and 
effectively  to  Border  problems. 

4.  The  NAFTA  package  embraces  active  public  partidpatlon.  The  trade 
agreement  rtself  was  the  first  negotiated  vMh  public  input,  and  a  public  review  of 
potential  environmental  effects  was  also  a  first  for  trade  agreement  negotiations. 
The  Environmental  Agreement  contains  a  number  of  provisions  to  promote  public 
Involvement,  Including  a  Joint  Public  Advisory  Committee.   It  also  allows  any 
citizen  to  bring  a  complaint  about  non-enforcement  in  any  NAFTA  country.   The 
new  organization  for  facR'rtating  and  coordinating  border  environmental 
Infrastructure— the  Border  Environment  Cooperation  Commission-will  be  composed 
of  a  majority  of  state  and  local  representatives,  enabling  them  to  make  the 
decisions  affecting  the  quality  of  ihelr  environment. 

6.   NAFTA  defends  the  environmental  sovereignty  of  the  U.S.  and  its  state 
and  localities.  This  means  that  governments  will  continue  to  set  their  own 
environmental  standards  and  be  able  to  achieve  higher  levels  of  environmental 
protection  where  they  feel  ft  is  appropriate  to  adopt  more  stringent  measures.  I 
want  to  emphasize  that  the  agreement  fully  preserves  the  righit  of  the  U.S.  to 
prevent  any  product  from  entering  this  country  that  does  not  meet  our  strict 
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environmental  standards.  NAFTA  and  the  Environmental  Agreement  also  contain 
commitments  and  mechanisms  to  enhance  levels  of  environmental  protection. 

6.  Tlie  NAFTA  package  wm  discourage  pollution  havens.  The  Agreements 
contain  Important  measures  In  support  of  environmentally  sensitive  Investment, 
and  measures  to  deter  NAFTA  countries  from  lowering  their  environmental 
Standards  or  reducing  enforcement  of  environmental  laws  in  order  to  attract 
investment.  The  enforcement  requirements  of  the  Environmental  Agreement  give 
teeth  to  these  NAFTA  obligations  to  ensure  a  level  playing  field. 

7.  NAFTA  wni  create  jobs.  In  particular,  f^AFTA  will  open  up  a  major  new 
market  for  U.S.  producers  of  environmemal  technologies,  equipment  and  services. 
This  will  likely  be  a  core  sector  of  the  twenty-first  century  national  economy,  and 
NAFTA  will  significantly  enhance  our  ability  to  compete  in  this  critical  and 
Increasingly  dynamic  market. 

Let  me  expand  for  a  moment  on  this  last  reason— the  potential  for  increasing 
U.S.  environmental  exports-ghmn  this  committee's  long-standing  Interest  In  this 
objective.  The  Mexican  market  for  environmental  technologies,  equipment  and 
sen/ices  has  been  conservatively  estimated  at  *i.i  billion  for  1992,  with  U.S. 
exports  accounting  for  45%  of  this  total.  The  market  as  a  whole  Is  expected  to 
grow  between  15-20%  in  1993-94  and  U.S.  exports  are  expected  to  grow 


72 


-   5    - 


bdtwden  1S-B6%  depending  on  the  sector,  during  1993.  These  numbers  will  grow 
even  larger  under  NAFTA  as  Mexican  citizens  demand  a  cleaner  environment, 
enforcement  Is  beefed  up,  and  the  financial  resources  available  for  purchasing  are 
increased.  For  example,  the  U.S.  environmental  technology  Industry  can  expect  to 
export  environmental  monitoring  services,  solid  waste  handling  equipment,  ' 
catalytic  converters,  air  pollution  equipment,  wastewater  and  water  treatment 
plant  technologies,  end  renewable  energy  technologies. 

The  U.S.  environmental  technology  industry  would  enjoy  competitive 
advantage  due  to  proximity  and  free  trade  with  Mexico.  Tariffs  on  pollution 
control  equipment  and  services  range  from  zero  to  twenty  percent.   Under  NAFTA, 
tariffs  on  most  pollution  control  equipment  will  be  eliminated  on  the  date  of 
brtplementatlon  of  "Qie  Agreement  or  within  five  years  of  implementation, 
stimulating  U.S.  exports  by  further  enhancing  the  relative  price  competitiveness  of 
U.S.  pollution  control  and  equipment  vis  a  vis  non-NAFTA  products. 

In  addition,  the  World  Bank  and  Mexico  signed  an  agreement  to  finance  $3 
bDlion  In  pollution  cleanup  In  northern  Mexico  over  the  next  ten  years.  The  funds, 
to  be  spent  In  1994-96,  consist  of  $1 .8  billion  in  World  Bank  loans  and  *1.2  blUion 
from  the  Mexican  government.   The  funds  would  be  used  for  improving  water 
supplies,  sanitation  systems,  and  other  envlronmentsl  foclllties,  as  wall  as 
addressing  air  pollution  remediation,  solid  waste  management,  toxic  waste  control. 
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and  biodiversity  protection.  U.S.  providers  of  products  and  services  are  extremely 
well-posftioned  to  compete  for  participation  In  these  projects. 

NEW  COORDINATING  AND  RNANaWG  MECHANISMS 

Shortly  after  I  was  confirmed,  I  visited  the  Border  and  was  dismayed  by  the 
environmental  conditions  suffered  by  our  citizens  living  there.  Women  and  children 
bear  the  brunt  of  the  health  risks  associated  with  inadequate  environmental 
Infrastructure.  This  trip  persuaded  me  of  the  importance  of  NAFTA.  The  NAFTA 
package  provides  tools  to  address  these  problems  along  the  border.   NAFTA  and 
the  supplemental  agreements,  far  from  contributing  to  the  problem,  provide  new 
and  effective  solutions. 

Whh  respect  to  the  border  environment,  an  important  element  of  the  NAFTA 
package  is  the  border  environmental  infrasti  ucture  financing  agreement  negotiated 
with  Mexico.  The  mechanism  established  by  this  agreement  is  being  described  by 
Secretary  Bentsen.  I  would  simply  like  to  emphasize  a  feature  tiiat  1  consider 
critical  to  the  success  of  this  initiative:   Open  decision-making  and  strong  local 
participation  are  central  features  of  this  agreement. 

A  new  institution  called  the  Border  Environment  Cooperation  Comrrusslon 
(the  BECC)  will  serve  a  pivotal  role  in  coordinating  the  diverse  needs  of  Border 


74 


-    7    - 

communities  and  their  residents,  and  providing  the  technical  end  financial  support 
to  local  communities  on  both  sides  of  the  Border.  In  meeting  this  goal,  the  BECC 
will  mobltee  expenlse  and  resources  from  e  variety  of  different  sources  and  help 
ensure  that  the  Interests  of  all  effected  parties  are  met. 

A  majority  of  the  management  board  is  made  up  of  local  citizens.  U.S. 
representatives  to  the  Board  of  Directors  of  the  BECC  will  include  the  EPA 
Administrator,  the  IBWC  Commissioner,  one  border  state  representative,  one  local 
representative  from  the  border  region  and  one  member  of  the  public.  All  Board 
members  wilt  have  expertise  in  environmental  planning,  economics,  engineering, 
finance,  or  a  related  discipline.  This  broad  composition  will  be  mirrored  by  the 
Mexican  counterpart.   This  composition  assures  that  the  board  vwll  be  sensitive  to 
the  concerns  of  all  the  border  residents. 

In  addition,  the  BECC  will  have  an  eighteen  member  public  Advisory  Council 
to  help  It  set  policy,  review  potential  projects,  and  see  that  the  interests  of  the 
Border  residents  are  addressed.  The  Advisory  Council  will  be  made  up  of 
representatives  from  state  and  local  governments  or  community  groups,  non- 
governmental organizations,  and  members  of  the  public  The  Advisory  Council  will 
future  assure  that  the  new  agreement  will  address  a  fundamental  complaint  of 
Border  residents.   For  the  first  time,  residents  who  have  a  stake  In  Improving  the 
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environmental  conditions  In  the  region  will  have  a  dear  voice  in  the  planning  and 
Implementation  of  blnational  infrsstructure  projects. 

COOPERATIVE  PROGRAMS  WITH  MEXJCO  AND  CANADA 

Rnally,  let  me  explain  how  the  programs  included  in  the  NAFTA  package  will 
enhance  our  ongoing  cooperative  programs  with  Mexico  and  Canada. 

Bilateral  environmental  cooperation  with  botti  countries  is  an  Important 
component  of  our  efforts  to  protect  public  health  and  environmental  resources  In 
the  United  States.   Environmental  problems  and  their  solutions  know  no  national 
boundaries.  Aquifers,  surface  water  resources  and  air  basins  are  often  shared. 
Consequently,  the  problems  associated  with  such  resources  require  cooperative 
solutions. 

.  Since  1 983,  we  have  worked  collaboratively  with  the  Mexican 
environmental  authorftles  to  protect,  conserve,  and  improve  our  common  Border 
under  the  La  Paz  agreement.   In  early  1992,  we  released  the  first  Integrated  Border 
Environmental  Plan  for  the  U.S.-MexIco  Border  Area. 

Next  week,  I  will  meet  with  the  Mexican  Secretary  of  Social  Development, 
Luis  Donaldo  Colosio,  In  Enseneda,  Mexico,  to  release  a  report  summarizing  the 
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prograss  made  during  the  first  1 8  months  of  this  plan,  to  agree  on  priorities  for  the 
coming  year,  and  to  begin  the  developrnent  of  a  comprehensive,  action-orierrted 
Border  program  encompassing  not  only  the  activities  of  EPA  and  SEDESOL  but  ateo 
of  our  health  end  conservstion  agencies  as  well. 

Substantia]  progress  has  been  made  under  the  1992  Border  Plan.  In 
particular,  I  am  pleased  by  the  progress  that  has  been  made  on  both  sides  of  the 
Border  to  strengthen  the  enforcement  of  environmental  laws.  SEDESOL's  new 
office  of  the  attorney  general  for  environmental  protection  has  launched  a 
comprehensh/e  inspections  program,  carrying  out  more  than  15,000  inspections 
which  have  resulted  in  the  temporary  closures  of  over  1.000  plants.    In  June, 
1992  Mexico  and  the  United  States  announced  e  number  of  Joint  enforcement 
actions  targeted  In  the  Border  area.  Mexico  conducted  4-2  Inspections,  discovering 
violations  at  22  facilities,  and  resulting  in  eight  shutdown  orders  and  four  bond 
forfeitures.  The  U.S.  undertook  17  enforcement  actions,  seeking  *2  million  In 
penalties  and  two  criminal  Indictments.    Case-specific  cooperation  initiated  the 
clean  up  of  illegal  v^ste  sites  In  Mexico  and  investigations  into  U.S./MexIco 
violations  of  hazardous  wastes  export  requirements.   Customs  inspectors  from 
both  countries  are  coordinating  Inspection  operations  and  a  series  of  Joint 
enforcement  training  programs  have  been  initiated. 
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In  another  aspect  of  our  cooperative  efforts,  work  has  begun  on  a  number  of 
binatlonal  wastewater  treatment  fadlrtiBs.   Air  monitoring  and  control  systems  are 
in  place  In  several  of  the  stater  cfties  along  the  Border,  and  efforts  are  well  under 
way  to  trade  the  movement  of  hazardous  wastes  across  the  Border,  to  locate  and 
dean  up  Illegal  waste  srtes  and  to  develop  systems  for  responding  to  emergency 
sftuations  In  Border  communities. 

During  the  coming  year,  we  expect  to  further  increase  binational 
environmental  enforcement  efforts,  to  expand  air  monitoring  and  control  programs, 
and  to  move  forward  on  binational  water  and  sanitation  projects  as  well  as  In  the 
colonias  of  Texas  and  New  Mexico.  In  addition,  we  will  continue  to  explore 
innovative  solutions  to  Border  problems  such  as  the  creation  of  an  international  air 
quality  management  district  In  the  H  Paso/Juarez  air  shed  to  coordinate  a 
binational  attack  on  the  air  pollution  problem  of  those  sister  cities. 

The  new  Border  finandng  mechanisms  and  the  activities  mandated  in  the 
Environmental  Agreement  will  be  closely  linked  to  our  new  programs.   In  fact,  the 
environmental  planning  which  will  be  undertaken  by  the  sister  cities  In  the  Border 
area  will  help  Identify  priorities  not  only  for  environmental  infrastructure 
Investments  but  for  techrUcal  assistance  and  training  os  well.   Even  now  many 
sister  cities  are  involved  in  joint  planning  for  the  provision  of  health  services,  for 
emergency  preparedness  and  prevention,  as  well  as  air  monftoring. 
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Lat  me  |ust  briefly  highlight  some  of  our  cooperative  progranns  with  Canada, 
our  neighbor  to  the  north.  The  most  significant  of  these  programs  are  undertaken 
as  part  of  the  Great  Lakes  Water  Qualrty  Agreement,  the  Niagara  Rivers  ToxJcs 
Management  program,  and  the  Air  Quality  Agreement. 

Under  the  Great  Lakes  agreement  EPA  Is  working  closely  v\rtth  Environment 
Cariada,  the  Great  Lakes  States,  and  the  imernational  Joint  Commission  to  reduce 
tDXics  In  fish  and  other  wildlife,  to  complete  remedial  action  plans  for  43  areas  of 
concern  and  to  complete  lakewide  management  plans  for  the  five  Great  Lakes. 

As  part  of  the  Niagara  River  Toxics  plan,  the  U.S.  is  remediating  hazardous 
waste  sites  in  the  Niagara  River  watershed  and  has  agreed  to  reduce  levels  of  10 
core  toxics  by  50%  by  1 992. 

The  Air  Quality  Agreement  of  1991,  focuses  on  the  reduction  of  acid  rain, 
protection  of  visibility  In  parks  on  the  Border  and  reduction  of  ground  level  ozone. 

In  addition  to  the  bilateral  activities  noted  above,  we  are  also  engaged  in 
two  important  North  American  trilateral  programs—one  on  environmental 
information  and  state  of  the  art  reporting  and  the  other  on  environmental 
education.  In  fact,  the  environmental  information  group  will  meet  later  this  week 
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tn  Mexico  City  to  begin  developing  environmental  Indicators  that  can  be  used  to 
measure  progress  by  tine  three  countries  in  tlieir  environmental  protection  efforts 
and  jump  start  tiie  work  of  the  Secreatariat  that  would  be  created  under  the 
Environmental  Agreement. 

In  conclusion,  the  U.S.  economy  and  its  environment  must  be  increasingly 
Integrated  with  that  of  its  neighbors  if  we  are  to  prosper  economicelly  and  if  we 
are  to  effectively  protect  our  domestic  environment.  The  NAFTA,  the 
Environmental  Agreement  and  the  proposed  financing  mechanism  will  significantly 
enhance  our  ongoing  cooperative  programs  to  protect  human  health  and  natural 
resources. 

Mr.  Chairman,  I  would  be  happy  to  answer  any  questions  you  or  the 
members  of  the  Committee  may  have.  Thank  you. 


,tosr.,^^ 
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UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 
WASHINGTON,  D.C.      20460 


DEC  I  4  1993 

OFFICE  Of  CONGRESSIONAL 
AND  LEGISLATIVE  AFFAIRS 


Honorable  Max  S.  Baucus 

Chairman 

Committee  on  Environment  and  Public  Works 

U.S.  Senate 

Washington,  D.  C.    20515 

Dear  Mr.  Chairman, 

This  is  in  response  to  your  letter  of  October  29,  1993,  in  which  you 
requested  responses  from  the  Environmental  Protection  Agency  to  questions 
concerning  NAFTA  and  its  environmental  side  agreements.    Attached  are  the  EPA 
responses  to  the  questions  posed  by  you  and  Senator  Smith. 

We  appreciate  the  opportunity  to  submit  these  responses  for  the  record,  and 
apologize  for  the  delay  in  responding.    If  you  have  any  questions  about  these 
responses,  please  have  your  staff  contact  Mark  Stevens  (260-5422)  of  this  office. 


Sincerely, 


Christopher  P.  Hoff 
Deputy  Director 
Legislative  Analysis  Division 
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Answers  to  Senator  Baucus 

1.  Can  you  provide  me  with  assurances  that  this  Administration  intends  to  push  for  the 
release  of  all  Secretariat  reports,  including  "factual  records, "unless  there  are  compelling 
reasons  not  to  do  so  (such  as  National  Security)?   Will  this  commitment  be  in  the 
Statement  of  Administrative  Action? 

The  Administration   plans  to  vote  positively  on  this;  in  addition,  we  are  committed 
to  seeking  maximum  opportunities   for  public  access  to  documents  involving  dispute 
resolution  processes  both  in  Environmental    Agreement  deliberation   processes  and  in 
NAFTA  processes  themselves.    The  Administration   has  already  committed  to  publishing 
advance  notice  in  the  Federal  Record  of  all  disputes  coming  before  panels,  as  well  as 
providing  opportunities   for  public  consultation  and  input  into  the  development  of  U.S. 
positions  in  these  processes.    The  commitment  is  in  the  Statement  of  Administrative 
Action  for  the  NAFTA,  and  it  is  to  be  included  in  an  Executive  Order,  currendy  being 
drafted  by  EPA. 

2.  It  was  pointed  out  in  testimony  that  the  border  environmental  problems  exist 
independent  of  NAFTA.  Some  might  say  that  the  agreement  you  have  discussed  should 
go  forward  whether  NAFTA  passes  or  not.  In  your  experience  in  working  on  this  issue, 
do  you  believe  that  it  is  likely  to  happen?  WHy  or  why  not? 

It  is  difficult  to  say  at  this  point.    The  border  problems  are  serious  and  warrant 
attention.    Passage  of  NAFTA  will  allow  us  to  move  forward  immediately  with  a 
comprehensive  program  that  allows  us  to  apply  the  resources  available  to  us  in  a 
coordinated,   integrated   manner  that  may  be  difficult  to  achieve  without  the  leverage  the 
NAFTA  affords  us.   In  addition,  as  you  are  well  aware,  much  of  the  private  capital  that 
we  are  planning  to  attract  under  the  Border  Environment  Cooperation   Agreement  will 
be  at  least  partially  dependent   on  the  favorable  investment  environment  created  by 
economic  growth. 


3.  You  have  said  that  a  new  EPA  office  will  be  opening  in  the  border  region,  and  some  of 
the  funding  for  infrastructure  projects  is  expected  to  come  from  EPA.  How  will  EPA 
interact  with  these  new  border  organizations? 

This  is  currently  being  determined   through  inter-agency  deliberations.     Interaction 
will  be  based  on  the  following  objectives:  avoidance  of  duplication,  effective  use  of 
existing  expertise,  and  strong  local  participation. 
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Answers  to  Senator  Smith 


1.  Article  1114  of  NAFTA  declares  that  the  United  States,  Canada  and  Mexico  "recognize 
that  it  is  inappropriate  to  encourage  investment  by  relaxing  domestic... environmental 
measures."  In  your  view,  does  that  mean  that  the  United  States  would  be  bound  by  our 
national  honor  not  to  lower  environmental  regulation? 

While  the  wording  of  this  provision  is  somewhat  vague,  there  has  been  little  doubt 
about  its  intent.    It  is  meant  to  discourage  countries  from  attempting   to  attract  foreign 
investment  through  lowering  standards.    The  provision  was  inserted  primarily  through 
U.S.  initiative  because  it  is  widely  believed  that  Mexico's  lower  environmental 
compliance  costs  give  it  a  competitive  advantage  over  the  United  States  (in  fact,  a 
number  of  studies  have  found  that  differences  in  environmental   compliance  costs 
between  the  U.S.  and  Mexico  are  normally  less  than  1%,  and  becoming  smaller  over 
time).    Some  also  have  raised  the  concern  that  Mexico  might  act  as  a  "pollution  haven "~ 
attempting  to  entice  U.S.  firms  to  relocate  by  lowering  its  environmental   standards  or 
(the  more  likely  scenario)  deliberately  relaxing  enforcement. 

This  provision,  like  all  other  provisions  in  the  NAFTA  text  itself,  is  designed  to 
address  potential  trade  activities.    It  should  also  be  noted  that  derogations  in  this 
provision  are  subject  to  compulsory  consultations  if  requested   by  a  NAFTA  government, 
but  are  not  subject  to  formal  dispute  settlement  procedures  under  Chapter  20  of  the 
agreement.      As  far  as  relaxing  individual  regulations,  neither  the  NAFTA  nor  the 
Environmental    Agreement  constrains  the  U.S.  from  doing  this.   NAFTA  explicitly  affirms 
the  right  of  each  of  the  NAFTA  countries  to  set  the  levels  of  protection   for  environmet, 
health  and  safety  protection  that  it  considers  appropriate.     EPA  believes  strongly  that 
while  U.S.  citizens  have  and  will  continue  to  demand  a  high  level  of  environmental 
protection,  in  a  time  of  limited  government  and  non-government   resources,  the 
regulatory  system  needs  to  be  able  to  adapt  to  environmental,  technological,  and  social 
conditions. 

2.  In  his  August  13  press  briefing,  Ambassador  Mickey  Kantor  indicated  that  the 
NAFTA  side  agreements  would  give  a  group  like  the  Sierra  Club  the  right  to  bring  a 
complaint  against  the  city  of  Los  Angelos  over  the  enforcement  of  its  local  air  quality 
standards.  Is  this  true? 

Yes. 

3.  If  so,  how  would  this  process  work? 

Under  Article  14  the  Agreement,  the  Sierra  Club  as  the  complaining  party  may 
request  the  Secretariat  to  consider  a  submission  from  any  non-governmental    organization 
or  person  asserting  that  a  party  is  failing  to  effectively  enforce  its  environmental   law,  if 
the  Secretariat   finds  that  the  submission  conforms  to  certain  criteria  (e.g., it  provides 
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sufficient  information,  appears  to  be  aimed  at  promoting  enforcement   rather  than 
harassing  industry;  indicates  that  the  matter  has  been  communicated   to  the  relevant 
authorities  of  the  Party  and  indicates  the  Party's  response,  if  any). 

If  the  Secretariat  determines  that  the  submission  meets  these  criteria,  it  then 
determines   whether  the  submission  would  merit  a  response  from  the  U.S.  In  making  this 
determination,    the  Secretariat  is  guided  by  whether  the  submission  alleges  harm  to  die 
person  or  organization  making  the  submission;  whether  the  submission  raises  matters 
whose  further  study  in  this  process  would  advance  the  goals  of  this  agreement;   whether 
private  remedies  available  under  the  Party's  law  have  been  pursued;  and  whether  the 
submission  is  drawn  exclusively  from  mass  media  reports.    If  the  Secretariat  decided  to 
request  a  response,  it  would  forward  the  submission  to  the  U.S.  government,  which 
would  then,  presumably,  cooperate   with  the  appropriate   state  and  local  governments  to 
provide  a  response  to  the  Secretariat.    If  the  matter  is  the  subject  of  pending  judicial  or 
administrative  proceeding,  the  Secretariat  would  proceed  no  further. 


4.  If  Congress  decides  that  a  previously  enacted  environmental  standard  is  too  stringent, 
and  enacts  a  law  to  repeal  that  standard,  what  are  the  possible  consequences  of 
NAFTA? 

Neither  the  NAFTA  nor  the  Supplemental   Agreement  impinge  on  Parties'  sovereign 
right  to  set  their  own  standards,  or  prevents  them  from  either  raising  or  lowering 
individual  regulations  and  standards  through  domestic  political  decision  making 
processes. 

The  NAFTA  itself  contains  an  explicit  provision  in  Chapter  7  (dealing  with 
sanitary  and  phytosanitary  standards)   granting  countries  the  right  to  adopt  measures  that 
meet  levels  of  protection  they  consider  appropriate,   subject  to  a  scientific  basis  and  a  risk 
assessment,  as  appropriate.   (Article  712). 

This  provision,  along  with  others  in  Chapter  7,  ensure  that  a  country  may  adopt 
measures  as  stringent  as  it  deems  appropriate   to  achieve  a  given  level  of  protection, 
including  zero-risk  based  measures  such  as  those  under  the  Delaney  Clause.    What  this 
means  is  that  the  Delaney  Clause,  as  well  as  other  U.S.  food  safety  measures  that  are 
more  stringent  than  under  standards  agreed  upon  internationally,  would  not  be 
vulnerable  to  a  successful  challenge  in  NAFTA's  dispute  resolution  process. 

By  the  same  token,  however,  neither  the  NAFTA  nor  the  Environmental 
Agreement  require  the  United  States  to  maintain  a  particular  measure,  even  if  altering  it 
will  result  in  a  lower  level  of  health,  safety  or  environmental   protection  in  that  particular 
instance.    NAFTA  provision  712,  mentioned  above,  is  relevant  in  this  case  as  well. 

The  Environmental   Agreement  contains  commitments  to  maintain  high  levels  of 
environmental   protection,  but  this  is  a  general  commitment,  and  one  that  the  United 
States  will  have  no  trouble  living  up  to.   The  Agreement  does  not  require  countries  to 
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maintain  established  levels  of  protection  in  the  case  of  particular  standards. 

The  critical  thing  to  understand   is  that  both  die  setting  of  standards  and  the 
determination    of  a  given  level  of  health,  safety,  and  environmental   protection--as  well  as 
the  enactment  of  environmental   laws-remain  a  domestic  exercise  under  NAFTA. 

5.  Is  there  any  way  that  the  actions  of  Congress  and  the  President  could  be  overturned? 

No.  The  only  actionable  offense  under  the  Environmental   Agreement  is  a 
persistent  pattern  of  failure  to  effectively  enforce  an  environmental   law. 
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TESTIMONY  OF  MARIO  J.  MOLINA,  PROFESSOR  OF  ATMOSPHERIC  CHEMIS- 
TRY, DEPARTMENT  OF  EARTH,  ATMOSPHERIC,  AND  PLANETARY  SCI- 
ENCES, MASSACHUSETTS  INSTITUTE  OF  TECHNOLOGY 

Thank  you  for  inviting  me  to  testify  about  the  environmental  implications  of  the 
North  American  Free  Trade  Agreement  (NAFTA).  I  am  a  professor  of  atmospheric 
chemistry  at  MIT,  and  I  am  concerned  with  environmental  issues,  particularly  from 
the  perspective  of  global  change. 

Most  leading  environmental  advocacy  organizations  support  the  ratification  of 
NAFTA.  It  is,  I  believe,  strikingly  clear  that  NAFTA  and  its  environmental  side 
agreement,  known  as  the  North  American  Agreement  on  Environmental  Coopera- 
tion, involve  taking  steps  in  the  right  direction  in  terms  of  environmental  issues.  It 
is  not  sensible  to  attack  NAFTA  just  because  it  is  not  perfect  and  because  "better 
deals"  can  be  thought  of.  It  is  not  sensible  to  highlight  Mexico's  current  environ- 
mental problems  in  order  to  discredit  NAFTA:  what  matters  is  that  positive 
changes  will  be  brought  about,  and  that  NAFTA  will  facilitate  Mexico's  efforts  to 
solve  its  environmental  problems. 

A  key  issue  in  this  context  is  the  attitude  of  the  Mexican  people  with  regard  to 
the  environment.  There  is  a  perception  that  weaker  environmental  regulations 
would  give  an  unfair  advantage  to  producers  in  Mexico,  and  some  of  the  hyperbole 
in  the  NAFTA  debate  might  lead  one  to  the  belief  that  Mexico  is  eager  to  create 
"pollution  havens"  in  order  to  attract  U.S.  investments.  This  is  clearly  not  the  case: 
NAFTA  and  its  environmental  side  agreement  are  very  explicit  in  this  respect,  and 
such  "pollution  havens"  would  not  be  tolerated.  More  importantly,  my  experience  in 
talking  with  numerous  groups  and  with  government  officials  in  Mexico  tells  me  that 
they  would  not  look  favorably  at  an  agreement  that  would  benefit  from  U.S.  eco- 
nomic resources  at  the  cost  of  deteriorating  the  environment;  in  fact,  they  are  of- 
fended by  such  an  idea.  Undoubtedly,  there  are  individuals — both  in  Mexico  and  in 
the  U.S. — that  would  choose  to  make  a  profit  whatever  the  environmental  conse- 
quences may  be,  but  this  is  certainly  not  the  prevailing  attitude  that  I  have  come 
across  in  Mexico. 

Of  course,  environmental  issues  are  not  a  primary  concern  for  people  with  a  very 
low  standard  of  living,  in  Mexico  or  anywhere  else;  it  is  clear,  though,  that  as  the 
per  capita  income  increases,  preserving  the  environment  becomes  a  high  priority,  as 
has  happened  in  other  countries.  Mexico  spends  more  than  1%  of  their  gross  nation- 
al product  on  the  preservation  of  the  environment;  such  efforts  would  increase  with 
NAFTA,  since  it  would  benefit  Mexico's  economy. 

It  is  indeed  the  case  that  Mexico  has  not  done  a  good  job  enforcing  all  its  environ- 
mental laws,  particularly  along  the  border;  on  the  other  hand,  NAFTA  would  cer- 
tainly facilitate  the  enforcement  of  such  laws  by  shining  a  spotlight  on  environmen- 
tal issues.  Mexicans  are  eager  to  find  solutions  to  their  problems:  in  fact,  it  is  easy 
to  document  that  Mexican  environmental  laws  in  terms  of  new  industries  are  quite 
stringent.  In  addition,  there  are  powerful  groups  of  industrialists  that  are  active  and 
aggressive  environmental  advocates. 

One  might  argue  that  pollution  in  the  U.S.-Mexico  border  and  in  Mexico  City  in- 
dicates that  Mexicans  are  not  interested  in  safeguarding  the  environment.  I  have 
been  an  active  participant  in  several  Environmental  Chemistry  symposia  dealing 
with  Mexico  City's  pollution  and  I  have  been  following  its  progress  in  recent  years.  I 
will  address  here  the  situation  in  Mexico  City,  where  air  pollution  is  recognized  by 
Mexicans  to  be  a  very  serious  problem  indeed.  Let  us  examine  the  situation  from  a 
historical  perspective:  a  decade  or  two  ago  pollution  in  Mexico  City  was  not  taken 
very  seriously,  and  people  thought  that  given  Mexico's  economic  resources  there 
was  no  need  to  implement  costly  environmental  regulations.  The  same  attitude  pre- 
vailed in  other  parts  of  the  world,  notably  in  Eastern  European  countries.  As  pollu- 
tion increased,  and  as  environmental  issues  began  to  receive  more  attention 
throughout  the  world,  a  dramatic  change  took  place:  the  residents  of  Mexico  City 
became  sensitized  towards  pollution,  acquiring  a  very  strong  awareness  of  the  envi- 
ronment at  the  grass-roots  level.  Unfortunately,  because  of  the  lack  of  earlier  plan- 
ning, it  is  now  very  costly  to  solve  the  pollution  problems  of  Mexico  City.  To  compli- 
cate matters,  most  simple  measures  that  come  to  mind,  such  as  regulating  automo- 
bile emissions,  have  a  disproportionately  large  impact  on  the  poor.  Nevertheless, 
there  are  large  on-going  efforts  to  rectify  this  situation;  for  example,  the  Mexican 
government  has  closed  several  factories,  including  the  large  Atzcatozalco  Refinery 
in  Mexico  City,  to  limit  polluting  emissions  to  the  city. 

I  should  add  that,  even  in  the  U.S.,  urban  air  pollution  is  not  a  solved  problem.  A 
key  finding  of  a  recent  National  Academy  of  Sciences  /  National  Research  Council 
report,  Rethinking  the  Ozone  Problem  in  Urban  and  Regional  Air  Pollution,  is  that 
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"Despite  the  major  regulatory  and  pollution-control  programs  for  the  last  20  years, 
efforts  to  attain  the  national  Ambient  Air  Quality  Standard  for  ozone  largely  have 
failed." 

The  pollution  in  Mexico  City  has  taught  an  important  lesson  to  Mexicans  and  to 
their  government:  the  quality  of  the  environment  becomes  a  high  priority  for  people 
negatively  affected  by  it,  particularly  as  their  standard  of  living  increases.  The  cost 
of  environmental  degradation  cannot  be  ignored,  and  needs  to  be  taken  into  account 
as  early  as  possible  in  the  planning  of  economic  growth. 

A  striking  example  of  this  positive  attitude  towards  environmental  issues  is  pro- 
vided by  Mexico's  leadership  in  global  environmental  issues.  Mexico  was  the  first 
country  to  sign  the  Montreal  Protocol  on  Substances  that  Deplete  the  Ozone  Layer, 
a  problem  with  which  I  have  been  involved  since  its  inception.  This  is  the  first  truly 
global  environmental  agreement,  and  its  success  gives  me  confidence  that  other 
treaties  such  as  NAFTA's  environmental  side  agreement  are  enforceable;  NAFTA 
does  provide  a  forum  for  public  concerns  to  be  heard.  Furthermore,  Mexico  has 
shown  strong  leadership  in  other  global  environmental  issues  as  well,  demonstrat- 
ing that  developing  nations  are  willing  to  become  partners  with  developed  nations 
in  order  to  preserve  the  integrity  of  our  global  commons,  promoting  sustainable  de- 
velopment. An  alternative  attitude  that  might  appear  attractive  to  developing  na- 
tions is  that  countries  such  as  the  U.S.  already  had  their  turn  polluting  the  world; 
now  it  is  their  (developing  countries)  turn,  and  hence  they  should  be  allowed  to 
grow  without  paying  the  proper  dues  to  the  environment.  It  is  a  matter  of  record 
that  this  is  not  Mexico's  position;  in  fact,  Mexico  has  been  instrumental  in  persuad- 
ing other  developing  countries  that  sustainable  development  makes  more  sense:  we 
all  share  one  Earth  and  one  atmosphere. 

I  would  like  to  address  briefly  another  important  aspect  of  international  agree- 
ments, namely  education  and  information.  NAFTA  would  provide  an  excellent  op- 
portunity to  train  more  qualified  environmental  scientists  and  engineers  in  Mexico, 
and  it  would  strengthen  their  participation  in  local  and  global  environmental  re- 
search and  in  developing  "green"  technologies.  Eventually,  the  rest  of  Latin  Amer- 
ica would  also  benefit  from  these  developments.  I  have  helped  organize  several 
workshops  in  Mexico  on  environmental  issues;  it  is  clear  to  me  that  Mexican  envi- 
ronmental scientists,  engineers  and  students  are  very  willing  to  learn  and  collabo- 
rate with  their  U.S.  colleagues. 

If  one  takes  these  ideas  into  consideration,  it  is  clear  that  NAFTA  will  benefit  the 
environment,  both  in  the  U.S.  and  in  Mexico.  Let  me  emphasize  again  that  NAFTA 
should  also  be  ratified  for  the  sake  of  the  protection  of  the  global  environment: 
international  cooperation  in  this  regard  is  essential.  It  is  imperative  for  "green" 
technology  and  sustainable  development  to  prevail  as  the  economy  of  developing 
countries  grows;  otherwise,  the  environmental  price  could  be  devastating.  In  this  re- 
spect, NAFTA  is  a  model  for  future  trade  agreements;  it  is  the  first  one  that  incor- 
porates environmental  concerns.  Its  ratification  would  undoubtedly  set  a  crucial 
precedent  for  "green"  trade  with  the  rest  of  Latin  America  and  the  world.  By  reject- 
ing NAFTA,  the  U.S.  would  miss  an  extraordinary  opportunity  to  exert  its  leader- 
ship position  in  global  environmental  issues.  Such  international  issues  can  no  longer 
be  ignored  if  the  U.S.  is  to  maintain  a  vigorous  economy  which  is  not  damaging  to 
future  generations. 
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The  North  American  Free  Trade  Agreement,  as  signed  in  December  1992  by 
then-President  Bush,  was  a  deeply  flawed  document.   At  tlie  time,  tlie  Sierra  Club 
identified  four  major  weaknesses  in  the  agreement  negotiated  by  tlie  Bush 
adminislialion.  Prior  to  and  since  tlie  release  of  that  agreement,  we  worked  to  ensure 
that  NAFTA: 

1)  does  not  pose  a  threat  to  U.S.  environmental  laws  or  to  international 
environmental  agreements; 

2)  affords  adequate  opportunities  for  citizens  to  defend  laws  that  are  challenged  as 
trade  barriers  in  NAFTA's  dispute  settlement  process; 

3)  does  not  encourage  nations  to  relax  environmental  standards  in  order  to 
compete  in  the  global  marketplace,  either  by  adopting  weaker  laws  or  by  failing  to 
enforce  stronger  ones;  and 

4)  provides  a  secure  source  of  adequate  funds  to  address  the  full  scope  of 
environmental  problems,  associated  with  expanded  trade,  especially  those  on  the 
U.S.-Mexico  border. 

During  his  campaign,  then-candidate  Clinton  recognized  our  concerns.  He  implicitly 
recognized  that  increased  trade  and  investment,  especially  with  a  le.ss-developed  countiy, 
has  the  potential  to  undermine  environmental  protection  at  home  and  abroad. 

Although  we  made  our  views  clear  that  our  concerns  with  the  Bush  NAFTA  could 
best  be  addies-scd  by  opening  up  the  basic  agreement  to  renegotiation,  we  worked  closely 
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with  the  President  when  he  chose  to  address  the  NAFTA's  flaws  through  negotiation  of 
an  environmental  side  agreement  and  a  new  border  clean-up  plan. 

When  the  text  of  the  completed  side  agreement  was  finally  released  in  September, 
the  Sierra  Club  sadly  concluded  that  it  did  not  address  our  fundamental  concerns  with 
the  NAFTA. 

First,  the  side  agreement  did  nothing  to  change  NAFTA  provisions  that  make  many 
U.S.  environmental  laws  vulnerable  to  challenge  from  trading  partners.  Although  the 
NAFTA  contains  language  that  would  appear  to  lift  the  threat,  loopholes  throughout  the 
agreement  restore  that  threat.  What  this  NAFTA  gives  with  one  hand,  it  takes  away 
with  the  other.  The  kinds  of  laws  threatened  by  NAFTA  include: 

•  U.S.  food  safety  laws  and  other  product  standards 

•  State  and  local  laws  exceeding  international  standards 

•  Laws  regulating  import  of  products  produced  in  ways  that  damage  the 
environment  and 

•  International  Environmental  Agreements  enforced  through  import  regulations 

In  addition,  the  NAFTA  does  little  to  lift  the  threat  that  our  trading  partners  could 
use  lax  enforcement  of  their  laws  to  attract  investment. 

Second,  under  the  side  agreement,  the  U.S.  public  remains  shut  out  of  the  NAFTA 
dispute-resolution  process  when  U.S.  environmental  laws  are  challenged  as  trade 
barriers.  Even  its  staunchest  advocates  in  the  environmental  commimity  concede,  "the 
NAFTA  dispute  resolution  rules  are  still  largely  closed  to  public  input."*  Instead,  panels 
of  trade  experts,  with  no  special  qualifications  in  environmental  issues,  would  make  these 
vitally  important  decisions  in  secret  behind  closed  doors. 

Third,  the  environmental  side  agreement  provides  sanctions  for  countries  that  fail  to 
enforce  their  environmental  laws.  However,  the  dispute  process  set  up  is  so  long  and 
complicated,  even  egregious  violations  would  be  hard  to  penalize.  In  the  words  of 
Mexico's  Commerce  Secretary  Jaime  Serra  Puche,  "The  time  frame  of  the  process  makes 
it  very  improbable  that  the  stage  of  sanctions  could  ever  be  reached."^  However,  if 
sanctions  cannot  be  applied  readily,  countries  would  have  little  incentive  to  actually 
improve  enforcement  Polluters  could  remain  fi-ee  to  cross  borders  in  order  to  take 
advantage  of  weak  environmental  laws  and  indifferent  enforcement 

Moreover,  the  side  agreement  only  addresses  pollution  issues  and  specifically 
excepts  natural  resources  exploitation.  As  a  result,  severe  problems  on  the  border  and 
elsewhere  caused  by  mining,  deforestation,  overgrazing,  overfishing,  and  water  depletion 
do  not  fall  under  the  accord. 

Finally,  at  the  time  of  this  writing,  the  Administration  has  not  completed  talks  on  a 
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plan  to  tackle  trade-related  environmental  problems,  especially  clean-up  of  the  U.S.- 
Mexico border  zone.   However,  based  on  early  drafts  of  the  border  plan,  we  have 
tentatively  concluded  that  it  is  also  inadequate  to  its  formidable  task.   We  devote  the 
remainder  of  this  testimony  to  our  analysis  of  the  border  clean  up  plan. 


NAFTA  ENVIRONMENTAL  FUNDING 

A  sound  and  comprehensive  plan  to  address  trade-related  environmental  problems, 
especially  those  on  the  U.S.-Mexico  border,  is  both  important  in  itself  and  essential  to 
ensure  that  trade  liberalization  actually  contributes  to  envirotunental  improvements. 
That  is  a  standard  that  must  be  established  now  and  applied  to  any  country  that  joins 
NAFTA  in  the  future. 

Our  call  for  adequate  funding  reflects  the  concern  that  increased  trade  -  especially 
with  a  less-developed  coimtiy  like  Mexico  -  could  generate  high  external  costs  in  the 
form  of  enviroimiental  degradation  and  actually  negate  the  goals  of  expanded  trade. 
Trade  is  certain  to  generate  increased  wealth  only  if  (1)  disruptions  in  income  from  job 
loss  and  environmental  destruction  are  prevented  or  (2)  those  who  lose  under  the 
agreement  -  either  through  job  loss  or  through  damage  to  the  environment  -  are  ftilly 
compensated  for  their  losses. 

Some  argue  that  the  increased  wealth  generated  by  trade  will  automatically  bring 
environmental  improvements.  This  view  neglects  the  fact  that  enviroimiental 
Improvements  require  a  political  decision  to  bring  them  about  To  protect  the 
enviroimient,  governments  must  implement  regulations  or  create  incentives  that  change 
the  environmentally  damaging  behavior  of  businesses  and  individual  citizens.  Otherwise, 
the  costs  of  pollution  and  resource  degradation  are  simply  passed  "downstream"  —  usually 
to  the  poor  and  powerless. 

The  disaster  on  the  U.S.-Mexico  border  shows  that  increased  trade  and  investment 
do  not  automatically  lead  to  environmental  protection.  Mexico  lacks  the  regulatory  and 
physical  infrastructure  to  ensure  that  increased  economic  activity  does  not  worsen 
environmental  conditions.  It  may  be. difficult  for  Mexico  to  muster  the  political  will  to 
create  that  infrastructure.  Mexico  lacks  the  democratic  institutions  by  which  citizens  can 
readily  pressure  their  government  to  enforce  the  law  and  to  provide  enviroimiental 
infrastructure.  Also,  Mexico  is  forced  to  compete  for  investment  by  keeping  businesses' 
operating  costs  low.  This  includes  environmental  costs.  Such  short-sighted  policies  do 
not  generate  wealth,  they  simply  transfer  wealth  from  those  who  must  now  live  in  a 
degraded  environment  to  those  who  profit  by  polluting  and  destroying  natural  resources 
at  will. 

Some  ask,  won't  the  environmental  side  agreement  help  clean  up  the  border  as  well 
as  the  rest  of  Mexico?  By  strengthening  enforcement,  won't  it  generate  enough  private 
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money  to  do  the  job? 

As  I  noted  in  my  introductory  remarks  and  as  the  Sierra  Club  has  explained 
publicly,  the  enforcement  mechanism  provided  in  the  side  agreement  is  not  tough  enough 
to  get  the  job  done.' 

However,  even  if  we  accept  the  premise  that  the  sanctions  mechanism  is  strong 
enough,  Mexico  will  still  not  be  able  to  strengthen  enforcement  of  its  laws  without 
adequate  funding.   A  properly  designed  funding  mechanism  would  have  provided  both 
the  means  and  a  positive  incentive  to  improve  compliance  with  environmental  laws. 

For  example,  in  a  July  23  analysis,  the  Sierra  Qub  proposed  funding  an  idea  set 
forth  by  Prof.  Roberto  Sanchez  of  the  Colegio  de  la  Frontera  Norte  in  Tijuana.*  Prof. 
Sanchez  proposed  that  the  Mexican  government  revive  the  moribund  Environmental 
Protection  Network  (REMECA),  a  network  of  11  nation-wide  offices  in  Mexico 
dedicated  to  collection  and  dissemination  of  environmental  information.  Properly  run, 
the  REMECA  would  have  strengthened  the  decentralization  of  environmental  decision- 
making and  facilitated  citizen  participation  in  the  decisions. 

Coupled  with  enactment  of  community  right-to-know  laws,  the  REMECA  system 
would  have  empowered  Mexican  citizens  to  better  understand  -  and  ultimately  solve  - 
their  own  environmental  problems.  It  could  help  reduce  pressure  on  an  external 
sanctions  mechanism  to  improve  environmental  enforcement.   Moreover,  by  making 
citizen  demand  for  a  clean  environment  more  effective,  it  would  have  increased  pressure 
on  the  private  sector  to  find  the  resources  to  pay  for  clean-up  and  treatment  of  wastes. 
This  would  have  reduced  pressure  for  goverrmients  to  pay  for  environmental  protection 
through  higher  taxes. 

To  understand  how  much  and  what  kinds  of  measvu"es  are  necessary  to  guarantee 
adequate  trade-related  enviroimiental  protection,  the  Sierra  Qub  held  up  three 
yardsticks  for  the  Administration's  funding  package.^  An  adequate  package  would  (1) 
cover  the  full  range  of  anticipated  needs,  (2)  provide  enough  money  to  adequately 
address  those  needs,  and  (3)  give  people  affected  by  trade-related  environmental  damage 
adequate  opportunities  to  decide  how  much  and  what  kinds  of  environmental  protection 
are  enough. 

What  follows  is  our  preliminary  analysis  of  the  Administration's  NAFTA-related 
enviroimiental  funding  plans. 


Scope  of  the  Clean-up  Plan 

In  its  July  23  1993  analysis,  the  Sierra  Club  identified  a  wide  spectrum  of  pressing 
enviroiunentaJ  needs  on  the  U.S.-Mexico  border.   Most  are  related  to  economic  growth 
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associated  with  Maquiladora  operations  and  rapid  urbanization  in  the  border  zone.  The 
most  pressing  needs  include  water  supply,  wastewater  treatment  and  municipal  waste 
management.   Other  critical  needs  included  air  pollution  control,  toxic  waste  cleanup, 
improved  public  health  services,  housing,  and  habitat  conservation. 

In  addition,  we  understood  that  expanded  trade  would  exacerbate  certain  needs  in 
the  interior  of  the  country. 

To  prevent  environmental  damage  from  economic  growth,  Mexico's  environmental 
management  system  (monitoring,  information,  regulation,  and  enforcement)  would  have 
to  be  dramatically  improved.  That  would  require  substantial  additional  funding. 
Mexico's  environmental  protection  budget  was  $78  million  in  1992.  Adjusting  for  the 
country's  level  of  development,  we  estimate  that  Mexico  must  spend  4  to  5  times  that 
amoimt  in  order  to  fully  implement  its  environmental  law. 

Second,  increased  flows  of  com  to  Mexico  under  the  NAFTA  would  displace 
himdreds  of  thousands  of  Mexican  peasants.  The  experience  of  other  developing 
countries  under  similar  circumstances  indicates  that  such  dislocations  could  take  a  high 
toll  in  the  form  of  increased  farming  of  upland  areas,  deforestation,  soil  erosion  and 
urban  crowding. 

We  found  that  increased  economic  integration  between  the  two  countries  woiJd 
entail  significant  public  costs.  Although  user  fees  and  other  "polluter  taxes"  could  -  and 
should  -  generate  some  of  the  revenues  to  meet  these  needs,  other  needs  could  only  be 
met  either  through  (1)  tougher  enforcement  of  laws  to  force  polluters  and  resources 
users  to  pay  more  of  the  costs  of  their  activities  and  (2)  direct  public  expenditures. 

We  fear  that  the  Administration's  plan  fails  to  confront  this  reality.  Rather  than 
make  the  tough  choices  needed  to  address  the  full  scope  of  NAFTA-related 
environmental  needs,  the  plan  focuses  on  the  politically  and  economically  simplest 
problems.  The  kinds  of  problems  the  Administration's  plan  would  attack  are  those 
requiring  infrastructure  that  can  be  at  least  partially  paid  for  through  user  fees.  Thus, 
the  plan  addresses  water  pollution,  wastewater  treatment,  and  municipal  waste.  That 
said,  our  analysis  suggests  that  even  these  are  addressed  inadequately.  As  we  detail 
below,  funding  mechanisms  for  border  infrastructure  do  not  provide  enough  money  to 
meet  identified  needs. 

The  Administration's  plan  gives  inadequate  attention  to  the  more  politically 
demanding  problems  that  had  to  be  addressed  through  a  combination  of  tougher 
enforcement  of  enviroimiental  laws  and  through  direct  public  expenditures.  It  fails  to 
address  priorities  like  air  pollution  control,  toxic  waste  cleanup,  improved  public  health 
services,  housing  credits,  and  habitat  conservation.  Moreover,  it  does  nothing  to  address 
problems  in  the  interior  of  Mexico,  such  as  the  need  for  improved  implementation  of 
environmental  laws  and  the  need  to  provide  transition  assistance  for  disrupted  rural 
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commumties. 


U.S.-Mexico  Federal  Environmental  Funding  Commitments  (a) 


Amount 

(billions) 

Source 

Form 

Purpose 

Time  Frame 

$5 

U.S.-Mexico 
Border  Environment 
Finance  Facility 
(possibly  capitalized 
through  air  travel 
fee) 

Bonding 
Authority 

Wastewater 
treatment. 
Water  pollution 
control,  urban 
waste  mgt. 

2004-2009 

$3  (.7  for 
border) 

World  Bank/Mexico 
package 

Loan  ($1.8); 
Mexican  Govt 
Appropria- 
tion ($1.2) 

Sector 

strengthening; 

Environmental 

infrastructure 

1994-1996 

$1 

U.S.  and 
Mexican 
government 
appropriations 
imder  existing 
border  plan 

Grants/ 
Loans 

Infrastructure 
and  other  needs 

1992-1994 

$6.7 

Total  Border  Funding 

$9 

Total  Funding 

s  based  largely  on 

(a)   The  figures  presented  here  are 

preliminary  number 

press  reports. 

\ 

Funding  Need? 

Amount.  As  a  result  of  the  wider  scope  of  needs  we  sought  to  have  addressed,  the 
Sierra  Qub  estimated  total  costs  for  NAFTA-related  environmental  needs  to  be  $21 
billion  through  2003.  Within  that  $2i  billion  figure,  environmental  needs,  narrowly 
defined  to  include  investments  primarily  aimed  at  protecting  the  air,  water,  land,  habitat 
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and  wildlife  would  cost  $14  billion,  including  U.S.  needs  of  $3  billion  and  Mexican  needs 
of  $10  billion.   (Figures  do  not  add  due  to  rounding.)   Multiple  purpose  investments  with 
significant  environmental  benefits  would  cost  $7  billion,  including  U.S.  needs  of  $4 
billion  and  Mexican  needs  of  $3  billion.  These  included  such  investments  as  technology 
transfer  programs,  public  health  projects  and  paving  dusty  roads,  a  major  source  of  the 
border  region's  significant  particulate  air  pollution  problem. 

The  estimates  are  minimum,  not  maximum  figures.  They  do  not  include  other 
critical  environmental  needs  that  should  also  be  addressed.   We  made  no  estimate  of  the 
transition  assistance  cost  for  the  700,000  to  14,000,000  Mexican  peasant  farmers  who 
could  be  displaced  by  increased  exports  of  com  from  the  United  States.  Nor  did  our 
estimates  include  an  estimate  of  credit  needs  to  supply  housing  and  land  for  the 
increased  population  which  increased  foreign  investment  under  NAFTA  will  draw  to 
Mexican  cities. 

.  As  a  result  of  a  smaller  list  of  priorities,  the  Administration's  border  plan  probably 

will  not  contain  enough  money  -  only  $9  billion.  Of  that  $9  billion,  only  some  $6.7 
billion  would  be  targeted  on  the  border. 

Funding  Sources.  The  sources  of  the  funds  are  problematic  as  well.  The  Sierra 
Club  proposed  using  a  small  transaction  fee  on  goods,  services  and  investment  crossing 
the  border  to  capitalize  an  Enviroimaent  Fund.  Although  we  acknowledge  that  direct 
polluter  taxes  would  have  been  more  consistent  with  economic  theory  and  the  polluter 
pays  principle,  we  believe  the  transaction  fee  was  a  reasonable  second-best  solution  for 
several  reasons.  In  light  of  Congressional  budget  rules,  a  new  source  of  money  was 
needed  to  pay  for  NAFTA's  inevitable  environmental  costs.  A  transaction  fee  would 
also  capture  revenue  from  those  who  could  best  afford  to  pay  -  the  beneficiaries  of 
expanded  trade.    Finally,  properly  leveraged  to  raise  additional  private  environmental 
spending  -  through  both  a  bonding  mechanism  and  through  spending  to  improve 
enforcement  of  environmental  laws  -  the  benefits  of  the  transaction  fee  in  terms  of 
environmental  protection  would  far  exceed  its  costs  to  businesses. 

A  fee  of  less  than  one  percent  on  all  goods,  services,  and  investment  would  have 
been  sufficient  to  offset  an  expected  five-year,  $2.4  billion  tariff  revenue  loss.  It  would 
also  have  been  enough  to  finance  the  full  range  of  enviromnental  needs  identified  in  our 
July  23  analysis. 

Recent  news  stories  indicate,  however,  that  the  Administration  plans  to  use  an 
increase  on  fees  for  airline  tickets  to  both  offset  the  $2.4  billion  in  lost  tariff  revenues 
and  to  capitalize  a  Border  Environmental  Finance  Facility.*  Although  the  tax  implies  a 
belated  recognition  that  border  clean-up  requires  a  new,  dedicated  source  of  funding,  it 
is  problematic  for  several  reasons.  It  relieves  those  who  would  benefit  from  expanded 
trade  of  responsibility  to  pay  the  costs  of  expanded  trade.  And,  it  is  even  more 
inconsistent  with  the  polluter  pays  principle  and  economic  theory  than  the  idea  of  the 
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border  transaction  tax.  That  said,  as  explained  below,  we  doubt  that  the  airline  ticket 
fse  will  generate  sufBcient  revenue  to  adequately  capitalize  the  border  fund. 

Other  border  environmental  needs  will  be  addressed  through  a  recendy-announced 
World  Bank/Mexico  financial  package  worth  up  to  $3  billion.  TTie  framing  of  this 
package  appears  to  have  been  driven  more  by  politics  than  policy.  It  seems  designed 
largely  to  skirt  constraints  on  the  U.S.  federal  budget  and  to  pave  the  way  for  approval 
of  NAFTA  by  the  U.S.  Congress. 

The  risk  in  calling  on  Multilateral  Development  Bank  lending  is  that  other 
development  priorities,  whether  elsewhere  in  Mexico  or  in  other  developing  countries, 
could  be  neglected.  NAFTA's  advocates  claim  the  trade  agreement  will  generate 
enormous  new  wealth.  If  so,  we  should  take  some  of  that  wealth  to  pay  the  agreement's 
costs  and  not  take  the  risk  of  short-changing  development  priorities  in  other  countries  or 
elsewhere  in  Mexico. 


Financing  Mechanism 

As  indicated  above,  the  Sierra  Qub  recommended  that  revenues  from  a  transaction 
fee  be  used  to  capitalize  some  sort  of  Enviroiraient  Fimd.  The  Fund  could  leverage  its 
seed  capital  by  using  bond  and  loan  guarantees  to  attract  additional  private  capital  for 
infrastructure  development  In  addition,  the  Fund  could  channel  grants  to  projects  that 
could  not  finance  themselves. 

A  major  goal  of  the  Enviroimient  Fund  would  be  to  institutionalize  the  polluter  pays 
principle.  Funds  would  be  generated  in  the  first  place  either  through  polluter  taxes  or 
through  a  transaction  fee  that  fell  on  beneficiaries  of  expanded  trade.  Any  bonds  and 
loans  would  be  paid  off  through  user  fees  on  infi^tructure  or  taxes  on  polluters. 

The  Clinton  Administration  plan  calls  for  a  Border  Environmental  Finance  Facility 
(BEFF),  possibly  tied  to  the  Inter-American  Development  Bank,  that  would  be 
capitalized  with  $225  million  in  seed  capital  and  would  leverage  some  $5  billion  in  total 
capital  over  5  years. 

Our  concerns  with  this  fi^mework  are  two-fold.  First,  the  BEFF  fimds  may  never 
materialize.  They  come  in  the  form  of  "bonding  authority",  that  is,  permission  for  border 
communities  to  borrow  money  firom  private  capital  markets.  Those  bonds  would  be  paid 
off  from  user  fees  on  infrastructure  projects. 

In  itself,  there  is  nothing  wrong  with  requiring  the  beneficiaries  of  new  infrastructure 
projects  to  pay  some  of  their  costs.  However,  by  the  administration's  own  estimates, 
border  residents  are  too  poor  to  pay  more  than  fifty  percent  of  project  costs  through  user 
fees.'  If  a  potential  investor  can  expect  to  earn  back  only  half  of  his  or  her  money, 
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there  is  little  chance  they  would  buy  the  bond  in  the  first  place.  If  they  do  so,  U.S. 
taxpayers  will  have  to  make  good  U.S.  government  guarantees  those  bonds.   Even  the 
Council  of  Americas,  a  business  association,  admits  that  poverty  in  Mexico  "will  not 
allow...investnient  needs  [in  the  border  region]  to  be  met  fully  through  private  markets."* 

To  remedy  this  difficulty,  either  substantial  grant  financing  must  be  included  in  any 
border  plan  or  user  fees  must  be  heavily  weighted  toward  industrial  users.  If  we  rely 
exclusively  on  border  residents  to  finance  bonds  just  for  needed  water  supply  and 
sanitation  infrastructure  and  assuming  that  border  residents  pick  up  fifty  percent  of 
project  costs,  then  at  least  $4  billion  in  grants  will  be  needed  over  the  next  ten  years.  To 
ensure  that  projects  are  actually  built  and  that  the  U.S.  taxpayer  is  not  forced  to  make 
good  U.S.  government  bond  guarantees,  a  new  source  of  additional  tax  revenue  must  still 
be  identified. 

Our  second  concern  is  that  the  Inter-American  Development  Bank  has  a  poor 
record  of  permitting  the  intended  beneficiaries  of  its  loans  to  participate  fully  in  the 
selection,  design,  and  implementation  of  projects.  In  order  to  effectively  serve  border 
residents  and  as  explained  more  fully  below,  any  funding  mechanism  must  be  fiilly 
transparent  and  accountable. 


Border  Institutions 

The  border  region  has  long  suffered  from  the  absence  of  adequate  bi-national 
institutions  to  manage  environmental  problems.  Existing  institutions  and  bi-national 
agreements  lack  adequate  provisions  for  public  participation  or  transparency  to  be 
effective. 

For  example,  the  effectiveness  of  the  International  Boimdary  Water  Commission 
(EBWC),  charged  with  managing  water  supply  and  sanitation  in  the  border  region,  has 
been  seriously  impaired  by  a  lack  of  accountability.  To  cite  a  recent  example,  local  and 
state  authorities  collaborating  on  grotmdwater  tests  in  the  Nogales,  Arizona/Nogales, 
Sonora  region  in  1990  and  1991  found  a  significant  plume  of  toxic  contamination 
extending  ten  miles  into  the  United  States  fi-om  the  U.S.-Mexico  border.  The  U.S.  EPA 
accepted  the  test  results  and  is  willing  to  re-test  the  sites  to  confirm  the  problem.  In 
addition,  an  independent  test  on  the  Sonoran  side  of  the  border  showed  similar  restilts. 
Nevertheless,  at  an  August  1993  meeting,  the  IBWC  refused  to  accept  the  Arizona  test 
results  and  refused  to  seek  confirmation  of  the  problem  by  retesting  any  of  the  same 
sites  in  the  proposed  Bi-national  Groundwater  Monitoring  Program  for  the  Nogales 
sister  cities. 

This  kind  of  behavior  is  enormously  fiiistrating  for  border  residents.  If  the  agency 
charged  with  bi-national  management  of  water  resources  is  so  unresponsive  that  it  will  . 
not  gather  the  data  necessary  to  analyze  a  significant  potential  threat  to  human  health. 
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there  is  little  chance  that  it  will  actually  do  anything  to  address  the  problem. 

In  addition,  cooperative  agreements  like  the  EPA-SEDESOL  International  Border 
Environmental  Plan  (IBEP)  have  also  failed  to  meet  the  needs  of  border  residents.  The 
IBEP  has  provided  no  mechanism  to  secure  enforcement,  but  instead  has  relied  on 
voluntary  compliance,  admonitions,  information  exchanges,  meetings  and  high  hopes. 

The  results  have  been  disappointing.  For  example,  under  the  IBEP,  the  U.S.  EPA 
and  SEDESOL  promised  to  complete  a  survey  of  abandoned  hazardous  waste  sites  on 
the  Mexican  side  of  the  border.  To  date,  no  information  on  this  survey  has  been  made 
pubUdy  available  -  probably  because  no  information  has  been  collected.  As  a  result  of 
this  and  other  failures,  the  U.S.  PubUc  Advisory  Committee  for  the  IBEP  concluded  in  a 
recent  letter  to  EPA  Administrator  Carol  Browner,  the  IBEP  "is  in  fact  not  an  integrated 
plan....Crisis  management  and  political  agendas,  rather  than  long-term  interests,  drive 
funding  and  priorities  for  environmental  programs  along  the  border. 

In  an  apparent  effort  to  address  these  concerns,  the  Administration  has  proposed  to 
set  up  new  border  environmental  instimtions.  A  new  Border  Organization  would  have 
authority  along  the  entire  length  of  the  border  to  plan  projects,  assess  their  technical  and 
financial  feasibility,  and  oversee  construction,  finance,  and  operations,  among  other 
functions.  In  addition,  the  Administration's  plan  would  create  new  Special  Purpose 
Corporations  to  initiate  projects,  float  bonds,  and  manage  projects  at  the  level  of  sister 
dty  communities. 

These  new  border  institutions  are  potentially  the  most  creative  part  of  the 
Administration's  proposals.  However,  in  order  to  be  effective,  the  guidelines  for  these 
instimtions  must  provide  fiilly  articulated  mechanisms  where  local  governments, 
businesses,  NGOs  and  private  citizens  will  have  meaningful  participation  in  the  selection 
and  design  of  projects  that  meet  the  highest  enviroimiental  standards. 

A  recent  letter  from  the  Natural  Resources  Defense  Council  and  foiu-  other 
environmental  organizations  to  Treasury  Secretary  Bentsen  made  useful 
recommendations  on  these  matters.*"  The  following  recommendations  draw 
substantially  from  that  letter: 

Project  ideas  and  funding  priorities  must  originate  with  border  communities.  The 

Administration  plan  focuses  on  wastewater  treatment,  water  pollution,  and  mimidpal 
solid  waste.  However,  local  communities  should  also  be  permitted  to  seek  funding  for 
other  priorities,  including  housing,  hazardous  waste  clean-up,  air  pollution  control, 
transition  for  disrupted  rural  communities,  environmental  monitoring  and  enforcement, 
habitat  conservation  or  any  other  enviroimiental  needs  they  might  identify. 

Project  design  must  reflect  the  highest  environmental  standards.   For  example, 
wastewater  treatment  plants  must  achieve  the  higher  U.S.  standard  of  secondary 
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treatment  rather  than  Mexico's  lower  primary  treatment  standard.   In  addition,  U.S. 
requirements  for  pre-treatment  of  industrial  wastewater  effluents  must  be  required  of  all 
industrial  facilities  discharging  wastes  to  bi-national  aquifers  and  watersheds. 

Environmental  Impact  Assessments  (EIAs).   ElAs  should  be  conducted  at  the  early 
stages  of  project  design  to  ensure  full  analysis  and  public  discussion  of  project 
environmental  impacts.   EIA  requirements  should  be  enforced  through  a  halt  on  loan 
disbursements  if  necessary. 

In  addition,  the  NRDC  letter  made  useful  recommendations  regarding  mechanisms 
for  public  participation  in  border  institution  activities.  These  included: 

Access  to  information.  All  information  -  including  design  plans  and  analyses  of 
environmental,  social  and  economic  impacts  -  should  be  fully  available  to  the  public  at 
every  stage  of  the  "project  cycle." 

Participation  in  decision-making.  Procedures  for  public  notice  and  hearings  must 
be  established  to  ensure  participation  by  the  intended  beneficiaries  of  projects  in  the 
design,  implementation,  and  evaluation  of  projects.  In  particular,  the  Border 
Organization  and  BEFF  Councils  should  officially  recognize  existing  bi-national  NGOs. 

Public  Appeals  Panel.  An  independent  panel  of  experts  should  be  appointed  to 
hear  complaints  from  the  public  on  alleged  violations  of  the  border  institutions'  internal 
policies  and  loan  agreements.  The  panel  should  be  empowered  to  conduct  investigationi 
and  to  make  recommendations  on  corrective  measures. 

Oversight  Board.  An  oversight  board,  with  representation  fi-om  local  governments, 
businesses,  community  groups,  and  private  citizens,  should  be  appointed  to  review  projec 
funding,  priority-setting,  environmental  and  social  impacts,  and  adherence  to  guidelines 
on  public  participation. 

Until  we  obtain  a  detailed  description  of  the  new  border  institutions,  we  will  be 
imable  to  make  a  final  judgment  about  their  adequacy  with  respect  to  accountability  and 
transparency. 


CONCLUSION 

Although  the  current  plan  shows  promise  to  improve  on  existing  border  institutions, 
we  fear  that  the  level  of  funding  it  provides  and  the  scope  of  needs  it  will  address  make 
the  plan  inadequate  to  win  the  Sierra  Qub's  support. 

The  political  climate  created  by  negotiation  of  the  NAFTA  offered  a  unique 
opportunity  to  implement  a  comprehensive,  adequately-funded  border  clean-up  program. 
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If  this  opportunity  is  squandered,  the  border's  problems  could  be  neglected  for  years  to 
come. 

An  adequate  border  clean-up  plan  should  be  independent  of  the  NAFTA.  We, 
therefore,  urge  the  Administration  to  renegotiate  the  border  agreement  and  to  develop  a 
plan  adequate  to  the  scale  of  the  border  region  and  Mexico's  needs. 
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TESTIMONY  OF  PETER  A.A.  BERLE,  PRESIDENT  AND  CEO,  NATIONAL 

AUDUBON  SOCIETY 

I.  Introduction 

Good  afternoon.  My  name  is  Peter  Berle,  ad  Jam  president  of  the  National  Audu- 
bon Society,  a  international  conservation  organization  with  a  membership  of  over 
650,000  in  the  United  States,  Mexico,  and  Latin  America.  I  am  testifying  today  in 
support  of  the  North  America  Free  Trade  Agreement  ad  its  environmental  side 
agreement. 

The  National  Audubon  Society  supports  the  North  America  Free  Trade  Agree- 
ment ("NAFTA")  ad  the  North  America  Agreement  on  Environmental  Cooperation 
("Side  Agreement")  on  the  grounds  that  they  are  a  vast  improvement  over  a  unac- 
ceptable environmental  status  quo.  Unbridled  trade  along  the  United  State/Mexico 
border  has  resulted  in  a  environmental  disaster.  Recognizing  that  even  absent  a 
NAFTA,  growth  along  the  border  is  likely  to  continue,  Audubon  representatives 
have  worked  directly  with  the  Environmental  Protection  Agency  ad  the  United 
States  Trade  Representative  over  the  past  months  to  ensure  that  the  NAFTA  pack- 
age, including  the  pending  border  funding  proposal,  would  create  a  comprehensive 
structure  to  address  these  pressing  environmental  problems. 

National  Audubon  believes  that  NAFTA  and  the  Side  Agreement,  if  properly  im- 
plemented, will  encourage  Mexico  to  enforce  its  existing  environmental  laws,  while 
allowing  the  United  States  to  continue  enforcing  its  own  stringent  federal,  state  and 
local  environmental  laws.  NAFTA  will  also  allow  Parties  to  honor  their  commit- 
ments under  other  international  environmental  agreements,  such  as  the  Migratory 
Bird  Treaties  between  the  United  States,  and  Canada  and  Mexico,  the  Western 
Hemisphere  Convention  which  is  in  the  process  of  being  revitalized,  and  almost 
thirty  other  environmental  agreements.  The  passage  of  the  NAFTA  package  will 
also  assure  substantial  new  funding  for  cleanup  of  existing  problems  in  the  border 
region. 

NAFTA  is  a  new  kind  of  trade  agreement — one  which  considers  the  environmen- 
tal consequences  of  free  trade,  and  one  which  attempts  to  change  a  unacceptable 
environmental  status  quo.  National  Audubon  believes  that  the  interests  of  wildlife 
and  the  environment  are  better  served  with  NAFTA  and  the  Side  Agreement  than 
without  them. 

II.  The  Side  Agreement  Will  Improve  Mexican  Enforcement  of  Existing  Environ- 

mental Law 

Audubon  believes  that  NAFTA  will  improve  Mexico's  enforcement  of  its  existing 
environmental  laws  by  creating  a  structure  for  challenging  Mexico's  failure  to  en- 
force environmental  laws,  and  by  providing  better  public  access  within  Mexico  to 
environmental  enforcement  procedures.  The  Side  Agreement  creates  a  Commission 
for  Environmental  Cooperation  ("CEC")  to  "encourage  effective  enforcement  by 
each  Party  of  its  environmental  laws  and  regulations."  The  CEC  will  be  made  up  of 
a  Council,  consisting  of  one  cabinet  level  person  from  each  of  the  three  Parties,  and 
a  independent  Secretariat,  consisting  of  an  Executive  Director  chosen  by  the  council 
and  a  staff,  to  carry  out  the  work  of  the  CEC.  The  Secretariat  is  authorized  to  inves- 
tigate submissions  by  any  nongovernmental  organization  or  person  regarding  the 
failure  of  any  party  to  enforce  its  environmental  laws.  If  the  Secretariat  determines 
that  further  investigation  is  necessary,  then  it  may  develop  a  factual  record  of  its 
investigations,  considering  publicly  available  information,  information  submitted  by 
interested  p)ersons  or  non-governmental  organizations,  and  information  developed  by 
the  Secretariat  or  by  independent  experts.  Public  access  to  this  complaint  process 
provided  by  the  Side  Agreement  was  extremely  important  to  Audubon's  decision  to 
support  NAFTA. 

In  addition,  any  of  the  Parties  to  NAFTA  may  request  an  informal  consultation 
when  it  believes  that  another  party  is  failing  to  enforce  its  environmental  laws.  If 
the  consultation  process  is  ineffective,  a  more  formal  dispute  resolution  proceeding 
may  follow,  which  in  cases  where  a  persistent  failure  to  enforce  environmental  laws 
is  found,  culminates  in  the  adoption  of  an  action  plan  for  the  Party.  If  that  Party 
fails  to  implement  the  action  plan,  the  dispute  resolution  panel  may  suspend  the 
Party's  NAFTA  benefits  or  may  assess  a  penalty  of  up  to  $20  million.  Although  this 
process,  and  the  process  by  which  a  member  of  the  public  may  complain  of  a  lack  of 
enforcement,  do  not  guarantee  action  by  the  CEC  in  a  given  situation,  we  believe 
that  the  threat  of  action,  and  especially  the  threat  of  trade  sanctions,  imposed  by 
this  process  will  strongly  encourage  all  Parties  to  NAFTA  to  enforce  existing  envi- 
ronmental laws. 
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The  Side  Agreement  mandates  that  the  United  States,  Mexico  and  Canada  ensure 
private  access  to  environmental  remedies  and  ensure  that  administrative,  quasi-ju- 
dicial and  judicial  enforcement  proceedings  are,  in  general,  open  to  the  public.  In 
addition,  the  Council  is  required  to  promote  and  develop  recommendations  to  im- 
prove public  access  to  environmental  information  held  by  public  authorities  of  each 
of  the  Parties.  We  believe  that  both  of  these  provisions  are  a  vast  improvement  over 
the  status  quo. 

III.  Implementing  NAFTA  and  the  Side  Agreement 

Environmental  groups  supporting  NAFTA  expect  the  implementing  legislation  to 
address  both  the  NAFTA  and  the  Side  Agreement,  so  that  there  will  be  no  delay  in 
beginning  the  process  of  setting  up  the  CEC  and  beginning  a  comprehensive  cleanup 
of  existing  problems  in  the  border  region.  The  implementing  legislation  should  also 
make  clear  that  the  Side  Agreement  shall  have  the  same  force  and  effect  as  NAFTA 
In  addition,  a  number  of  matters  that  are  not  adequately  addressed  in  the  text  of 
NAFTA  or  the  Side  Agreement  must  be  addressed  in  this  implementing  legislation 
and  the  Statement  of  Administrative  Action,  including: 

•  the  relationship  of  NAFTA  and  the  Side  Agreement  to  existing  federal,  state 
and  local  environmental  laws; 

•  the  relationship  of  NAFTA  and  the  Side  Agreement  to  other  international  envi- 
ronmental agreements; 

•  funding  for  the  CEC  and  for  border  cleanup  efforts;  and 

•  U.S.  policy  and  priorities  for  discretionary  elements  of  the  CEC  structure,  func- 
tions and  procedures,  including  upward  harmonization  of  environmental  stand- 
ards and  public  access  to  CEC  proceedings  and  documents. 

The  relationship  of  NAFTA  and  the  Side  Agreement  to  existing  federal,  state  and 
local  environmental  laws  is  a  crucial  issue.  The  implementing  legislation  must  rein- 
force that  no  provision  of  NAFTA  which  is  in  conflict  with  any  statute  of  the 
United  States  shall  be  given  effect  under  the  laws  of  the  United  States.  In  addition, 
the  implementing  legislation  must  clearly  provide  that  nothing  in  NAFTA  will 
result  in  the  preemption  of  any  state  or  local  law.  The  legislation  should  also  pro- 
vide that  no  person  has  a  private  right  of  action  to  challenge  a  US  law  as  inconsist- 
ent with  NAFTA.  In  the  event  of  a  conflict  between  a  state  or  local  law  and  a  provi- 
sion or  application  of  NAFTA,  we  support  the  positions  of  the  States  of  California 
and  Texas  that  legislative  solutions  to  the  conflict  are  preferable  to  judicial  solu- 
tions, and  if  any  complaint  is  made  regarding  a  state  or  local  law  in  conflict  with 
NAFTA,  the  state  involved  should  be  notified  and  consulted  to  the  greatest  extent 
possible. 

The  United  States  has  numerous  obligations  under  international  environmental 
treaties  and  conventions  which  must  not  be  jeopardized  by  potential  challenge  due 
to  conflict  with  NAFTA.  It  is  our  understanding  that  the  United  States,  Canada, 
and  Mexico  have  agreed  to  add  the  Migratory  Bird  Treaties  with  Canada  and 
Mexico  and  the  Western  Hemisphere  Convention  to  Annex  104.1.  The  implementing 
legislation  should  reflect  this  understanding  as  part  of  the  approval  of  the  overall 
package.  In  addition,  the  Statement  of  Administrative  Action  should  state  that  the 
United  States,  Mexico,  and  Canada  will  begin  negotiations  to  add  additional  agree- 
ments to  the  list  in  Annex  104.1  of  NAFTA  as  soon  as  possible.  The  existing  treaties 
and  conventions  which  the  environmental  groups  supporting  NAFTA  believe  must 
be  included  in  Annex  104.1  include: 

Wildlife 

•  International  Convention  for  the  Regulation  of  Whaling  (U.S.  and  Mexico); 

•  Convention  for  the  Protection  of  Migratory  Birds  and  Game  Mammals; 

•  Convention  on  Nature  and  Wildlife  Preservation  in  the  Western  Hemisphere 
(the  Western  Hemisphere  Convention); 

•  Convention  on  Fishing  and  Conservation  of  Living  Resources  of  the  High  Seas 
(U.S.  and  Mexico); 

•  Agreement  on  the  Conservation  of  Polar  Bears  (Canada  and  U.S.); 

•  Biodiversity  Convention  (prospective); 

•  Convention  on  Seals; 

•  Convention    on    the    Conservation    of    Antarctic    Marine    Living    Resources 
(CCAMLR)  (U.S.  and  Canada). 

Fisheries 

•  Governing  International  Fishery  Agreements  with  Mexico  and  Canada; 

•  Convention  for  the  Establishment  of  an  Inter-American  Tropical  Tuna  Commis- 
sion (lATTC); 
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•  International  Convention  for  the  Conservation  of  Atlantic  Tunas  (U.S.  and 
Canada); 

•  Bilateral  Agreements  Concerning  Marine  Fishing  (e.g.  Tuna,  Pacific  Halibut, 
Albacore  Tuna,  Pacific  Salmon); 

•  United  Nations  General  Assembly  Resolution  46/215  (Driftnets). 

Marine  Pollution 

•  International  Agreements  Concerning  Marine  Pollution  from  Vessels  (e.g.  1954 
Oil  Pollution  Convention,  1969  Intervention  Protocol,  MARPOL,  1973/1978  Ship 
Pollution  Convention); 

•  Convention  on  the  Prevention  of  Marine  Pollution  by  Dumping  of  Wastes  and 
Other  Matter  (1972  Ocean  Dumping  Convention,  Canada,  Mexico  and  U.S.); 

•  Convention  for  the  Protection  zmd  Development  of  the  Marine  Environment  of 
the  Wider  Caribbean  Region  and  Protocol  Cattagena  Convention). 

Hazardous  Wastes 

•  Agreement  of  Cooperation  Between  the  U.S.  and  Mexican  States  Regarding  Pol- 
lution of  the  Marine  Environment  by  Discharges  of  Hydrocarbons  and  Other 
Hazardous  Substances  (U.S. — Mexico  Marine  Hydrocarbon  Agreement); 

•  Agreement  of  Cooperation  Between  the  U.S.  and  Mexican  States  Regarding  the 
Transboundary  Shipments  of  Hazardous  Wastes  and  Hazardous  Substances; 

•  Agreement  Between  the  Government  of  the  U.S.  and  Canada  Concerning  the 
Transboundary  Movement  of  Hazardous  Waste; 

•  Agreement  Between  U.S.  and  Canada  on  Contingency  Plans  for  Spill  of  Oil  and 
Other  Noxious  Substances. 

Maritime  and  Coastal  Agreements 

•  Convention  on  the  Intergovernmental  Maritime  Consultative  Organization 
(IMO  Convention); 

•  Law  of  the  Sea  Conventions  (e.g.  1958  Conventions  on  the  High  Seas,  Continen- 
tal Shelf  and  Territorial  Sea  and  Contiguous  Zone;  Convention  for  the  Interna- 
tional Council  for  the  Exploration  of  the  Sea;  U.S.  Convention  on  the  Law  of  the 
Sea;  Agreements  Concerning  Deep  Seabed  Mining); 

•  Antarctic  Treaty  Systems 

Bilateral  Agreements  with  Mexico  on  Transboundary  Problems  (e.g.  sanitation, 
hazardous  substances,  air  pollution). 

Complete  funding  of  both  the  CEC  and  the  border  cleanup  plan  are  also  critical  to 
the  success  of  NAFTA  and  the  Side  Agreement.  The  CEC  must  have  adequate  fund- 
ing to  set  up  an  effective  and  independent  Secretariat  to  oversee  enforcement  of  the 
environmental  laws  of  all  three  Parties  and  the  institution  of  the  reforms  mandated 
by  the  Side  Agreement.  This  funding  must  be  addressed  in  the  implementing  legis- 
lation to  ensure  that  the  CEC  will  be  able  to  effectively  carry  out  its  substantial 
responsibilities.  Additionally,  the  Clinton  Administration  has  negotiated  a  plan  with 
the  Mexican  government  to  fund  necessary  upgrades  in  the  environmental  infra- 
structure along  the  United  States/Mexico  border.  Without  adequate  funding  this 
plan  will  fail,  and  the  environmental  improvements  promised  by  the  NAFTA  will 
not  occur.  The  implementing  l^islation  must  address  this  much  needed  border 
funding.  Finally,  although  the  need  for  infrastructure  construction  has  been  ad- 
dressed in  discussions  regarding  funding,  there  has  been  no  discussion  of  the  need 
for  funds  strictly  for  clean  up  of  existing  problems.  This  must  also  be  addressed  in 
the  implementing  legislation  NAFTA  allows  the  United  States  to  exercise  its  discre- 
tion in  certain  key  areas  involving  its  participation  in  the  CEC.  These  issues  should 
be  addressed  in  the  Statement  of  Administrative  Action  ("SAA").  First,  the  SAA 
should  require  that  the  President  direct  the  US  representative  to  the  CEC  to  imme- 
diately begin  the  process  of  enforcing  the  CEC  mandate  to  harmonize  the  environ- 
mental standards  of  all  Parties  upward. 

In  addition,  although  the  Side  Agreement  places  some  restrictions  on  public 
access  to  proceedings  and  documents,  the  United  States  has  discretion  to  allow 
public  access  in  some  areas.  For  example,  the  US  may  publicly  disclose  its  own  sub- 
missions to  the  CEC  and  its  dispute  panels,  unless  precluded  by  national  security  or 
proprietary  interests,  may  allow  public  notice  and  comment  for  its  own  submissions 
to  CEC  dispute  resolution  panels,  and  may  set  a  policy  that  it  will  not  vote  against 
public  disclosure  of  CEC  documents  unless  national  security  or  proprietary  interests 
so  dictate.  Under  the  Side  Agreement,  the  United  States  could  also  make  it  a  priori- 
ty to  require  full  disclosure  under  the  United  States-Mexico  hazardous  waste  track- 
ing system. 
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The  USTR  has  indicated  that  certain  key  terms  in  NAFTA  and  the  Side  Agree- 
ment will  be  defined  by  the  United  States  in  specific  ways  which  are  favorable  to 
the  environment.  These  definitions  should  be  incorporated  in  the  Statement  of  Ad- 
ministrative Action  to  ensure  that  they  will  be  used  by  the  United  States  in  enforc- 
ing NAFTA  and  the  Side  Agreement.  The  SAA  should  also  mandate  that  arbitra- 
tion panel  members  selected  by  the  US  under  the  Side  Agreement  must  be  com- 
prised exclusively  of  individuals  with  significant  environmental  experience. 

The  implementing  legislation  and  the  SAA  should  commit  to  undertake  a  number 
of  measures  for  the  protection  of  the  border.  For  example,  the  United  States  should 
negotiate  with  Mexico  to  create  a  binding  bilateral  agreement  implementing  US  air 
quality  standards  for  Mexican  facilities,  including  the  Carbon  II  facility.  In  addition, 
the  Administration  should  commit  to  a  well-funded  and  well-staffed  EPA  border 
office.  The  United  States  should  ratify  the  Basel  Convention  on  Transboundary 
Movements  of  Hazardous  Wastes  and  their  Disposal,  and  until  such  time  as  Mexico 
and  the  United  States  have  adequate  treatment  facilities,  the  waste  return  rule  cur- 
rently imposed  on  maquiladoras  should  remain  in  effect  The  United  States  should 
also  collect  and  publicize  toxic  release  inventory  data  from  the  Mexican  operations 
of  United  States  companies.  The  United  States  should  require  U.S.  corporations  op- 
erating in  Mexico  to  comply  with  OSHA  and  community  right-to-know  laws.  And 
finally,  we  believe  that  all  US  projects  in  Mexico  should  be  subject  to  the  National 
Environmental  Policy  Act,  the  Endangered  Species  Act,  and  their  implementing 
regulations. 

IV.  Planning  and  Financing  Border  Cleanup 

To  be  effective,  any  solution  to  the  pressing  environmental  problems  along  the 
United  States/Mexico  border  will  require  the  participation  of  the  Mexican  and 
United  States  governments,  the  states  and  local  communities  affected  by  the  prob- 
lems, and  the  public.  The  planned  border  environmental  organization  will  oversee 
projects  along  the  border  and  will  provide  for  unprecedented  participation  in  the 
planning  process  on  both  the  United  States  and  Mexico  sides  by  state  and  local  gov- 
ernments, non-governmental  organizations  and  the  public.  The  board  of  directors  of 
the  organization  will  include,  in  addition  to  four  ex  officio  members  from  the  US 
and  Mexico,  a  state  government  representative,  a  local  government  representative, 
and  a  member  of  the  public  from  each  side,  for  a  total  of  10  members.  In  addition, 
the  18-member  advisory  council,  which  will  have  the  power  to  comment  on  actions 
of  the  border  organization,  will  include  nine  members  from  each  side,  comprised  of 
six  representatives  of  state  and  local  governments  and  three  members  of  the  public, 
including  at  least  one  non-governmental  organization.  We  believe  that  this  degree  of 
public  participation  is  necessary  to  the  success  of  the  border  organization. 

Many  of  the  environmental  groups  supporting  NAFTA,  including  Audubon,  sup- 
port the  concept  of  a  North  America  Development  Bank  ("NADBank")  because  we 
believe  it  will  be  more  flexible  and  its  mission  broader  in  scope  than  a  fund  exclu- 
sively earmarked  for  financing  border  cleanup.  The  latter  type  of  funding  plan  has 
focused  solley  on  waste  water  treatment  and  other  water  projects.  We  believe  that  a 
NADBank  will  provide  the  flexibility  to  fund,  in  addition  to  water-related  infra- 
structure improvements,  other  projects  affecting  the  human  environment  involving 
such  issues  as  housing,  displacement  of  agricultural  workers  and  general  readjust- 
ment funding.  In  addition,  a  NADBank  should,  over  time,  be  flexible  as  to  the 
nature  and  location  of  the  projects  it  funds;  although  the  border  region  is  now  the 
area  with  the  greatest  need  for  funding,  this  need  will  change  over  time  as  industry 
loses  its  incentive  to  cluster  in  the  border  region  following  the  implementation  of 
NAFTA. 

We  recognize  the  reality  that  limited  funding  will  be  available  for  border  infra- 
structure improvements  and  other  needed  projects.  A  NADBank  or  other  funding 
structure  will  permit  the  United  States  to  leverage  limited  federal  dollars  in  private 
capital  markets,  provided  that  the  projects  funded  are  economically  beneficial  and 
viable.  Emphasizing  user  fees  will  also  enable  a  NADBank  or  fund  to  make  the 
greatest  possible  use  of  limited  budget  resources.  In  addition,  the  funding  structure 
for  projects  should  emphasize  the  principle  that  polluters  pay. 

National  Audubon  believes  that  to  be  funded,  projects  should  originate  in  the  af- 
fected community,  and  that  a  NADBank  or  border  fund  should  be  structured  to 
allow  for  a  maximum  of  community  involvement.  We  have  had  too  much  experience 
with  international  development  banks  which  force  projects  on  communities  without 
ascertaining  their  needs  or  obtaining  their  input.  In  addition,  transparency  of  docu- 
ments and  proceedings  should  be  included  in  any  funding  structure. 

Projects  to  be  funded  should  further  the  environmental  goals  of  the  Side  Agree- 
ment. Projects  should  conform  to  the  highest  available  standard  in  the  region  where 
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they  are  located.  The  project's  region  should  be  viewed  broadly,  recognizing  the  full 
range  of  its  effect  on  the  environment.  In  most  cases,  the  higher  standard  in  any 
region  along  the  United  States/Mexico  border  will  be  that  of  the  United  States;  any 
exception  to  the  use  of  the  highest  standard  in  the  region  should  be  narrowly  drawn 
so  as  to  have  the  least  negative  impact  possible  on  the  environment  and  should 
allow  for  significant  input  from  government  and  the  public  in  the  affected  commu- 
nities. In  addition,  an  environmental  impact  statement  should  be  required  for  each 
project.  Finally,  an  emphasis  should  be  placed  on  technology  transfer,  so  that  the 
best  available  technology  is  used  in  projects  planned  by  the  border  organization  and 
funded  by  the  NADBank  or  border  fund. 

Conclusion 

The  National  Audubon  Society  strongly  endorses  the  complete  NAFTA  package, 
which  includes  the  Agreement  on  Environmental  Cooperation,  the  border  funding 
proposal,  and  the  US  implementing  legislation,  because  we  believe  that  the  package 
will  lead  to  increased  protection  of  the  environment.  We  look  forward  to  working 
with  the  United  States  Congress  and  the  Clinton  Administration  in  the  coming 
years  to  ensure  that  the  promises  of  NAFTA  are  fulfilled. 


TESTIMONY  OF  BUCK  J.  WYNNE,  PARTNER,  VINSON  &  ELKINS 

Thank  you,  Mr.  Chairman,  for  this  opportunity  to  address  you  today  concerning 
the  relationship  between  free  trade  and  the  U.S. /Mexico  border  environment.  My 
testimony  will  cover  the  current  environmental  conditions  along  the  border,  a  de- 
scription of  the  programs  undertaken  by  the  U.S.  Government  to  address  those 
problems,  an  analysis  of  the  environmentally-related  provisions  of  the  North  Ameri- 
can Free  Trade  Agreement  and  its  environmental  side  agreement,  and  a  reflection 
on  options  for  financing  the  kind  of  infrastructure  improvements  needed  along  the 
border  in  order  to  reach  an  acceptable  level  of  environmental  quality. 

Introduction 

Poor  countries  pollute;  wealthier  countries  pollute  less.  As  federal  and  state  regu- 
lator responsible  for  environmental  protection  along  1,200  miles  of  the  U.S./Mexico 
border,  I  became  personally  fanuliar  with  the  substandard  environmental  conditions 
that  have  existed  in  the  border  area  for  many  years.  You  will  no  doubt  hear  a  wide 
range  of  opinion  on  the  sources  of  pollution  in  the  border  region,  and  there  is  cer- 
tainly room  for  latitude  in  interpretation  of  environmental  data  available  for  that 
area.  However,  the  root  cause  of  the  border  environmental  problem  is  easy  to  identi- 
fy: poverty.  Poverty  on  both  sides  of  the  border  has  prevented  development  of  ade- 
quate environmental  infrastructure:  wastewater  collection  and  treatment  facilities, 
solid  waste  management  facilities,  and  air  pollution  control  measures.  Most  of  the 
shortfall  in  environmental  infrastructure  investment  has  occurred  on  the  Mexican 
side  of  the  border,  but  the  colonias  in  Texas  and  New  Mexico  demonstrate  that  pov- 
erty is  a  root  cause  of  environmental  pollution  which  knows  no  international  bound- 
ary. 

I.  U.S./Mexico  Border  Environmental  Conditions 

A.  Background 

The  United  States  and  Mexico  are  separated  by  a  political  border  which  stretches 
nearly  2,000  miles  between  the  Pacific  Ocean  and  the  Gulf  of  Mexico.  For  approxi- 
mately half  of  this  distance,  the  border  follows  the  beds  of  the  Colorado  and  Rio 
Grande  (known  in  Mexico  as  the  Rio  Bravo)  rivers.  For  the  other  half,  the  border  is 
not  related  to  any  topographical  features,  and  is  marked  only  by  signs  at  the  formal 
border  crossings. 

The  climate  and  physical  features  of  the  land  are  similar  on  either  side  of  the 
border.  With  the  exception  of  fifty  miles  of  border  along  the  Rio  Grande  next  to  the 
Gulf  of  Mexico,  the  border  generally  traverses  high  altitude  deserts  populated  by 
drought  resistant  species  of  plants  and  animals.  In  these  areas,  day-time  tempera- 
tures can  be  hot  in  any  season  of  the  year,  while  night-time  temperatures  may  drop 
to  near  freezing.  Average  annual  rainfall  is  approximately  11  inches. 

From  an  ecological  and  environmental  perspective,  the  border  area  is  undivided. 
Several  rivers,  including  the  Santa  Cruz,  Rio  Grande,  San  Pedro,  Colorado,  and  New 
Rivers,  flow  along  transboundary  paths.  Three  major  desert  regions  (the  Sonora, 
Mohave,  and  Chihuahua  Deserts),  with  their  unique  ecosystems,  fall  on  both  sides  of 
the  border.  Groundwater  aquifers  which  provide  essential  water  supply  for  both  in- 
dividual human  uses  and  commercial  activities  straddle  the  border.  Several  "sister 


104 


cities"  face  each  other  along  the  border  share  the  same  drainage  basins  and  the 
same  airsheds. 

Most  of  the  250,000  square  mile  border  area  is  sparsely  populated.  Yet,  nearly  5 
million  people  inhabit  the  area.  This  population  is  not  evenly  distributed.  Over  90% 
of  the  total  population  of  the  border  area  lives  in  the  eight  sister  cities  of  Tijuana/ 
San  Diego,  Mexicali/Calexico,  Nogales/Nogales,  Ciudad  Juarez/El  Paso,  Nuevo 
Laredo/Laredo,  Matamoros/ Brownsville,  McAllen/Reynosa,  Eagle  Pass/Piedros 
Negras,  Del  Rio/Ciudad  Acunia  and  Yuma/San  Luis  Colorado.  Tijuana/San  Diego 
alone  have  a  combined  population  of  nearly  two  and  one-half  million,  Ciudad 
Juarez/El  Paso  have  over  one  million,  and  six  other  sister  cities  have  a  combined 
population  of  over  200,000. 

Historically,  the  economy  of  the  border  area  has  been  dominated  by  mining  and 
agriculture.  The  area  is  rich  in  copper,  gold,  silver,  lead,  manganese  and  phosphate. 
Despite  the  low  annual  rainfall,  the  land  continues  to  support  cattle  and  sheep 
ranches  and  farms  producing  wheat,  fodder  crops,  maize  and  millet.  In  more  fertile 
areas,  widespread  irrigation  supports  the  production  (and  processing)  of  large  quan- 
tities of  fruits  and  vegetables  destined  for  both  U.S.  and  Mexican  markets. 

In  1965,  the  Mexican  government  established  a  border  industrialization  plan  to 
attract  labor  intensive  industries  to  Mexico,  and  enacted  the  so-called  "maquiladora 
law".  Since  that  time,  the  economy  of  the  border  area  has  become  more  industrial- 
ized. Under  the  maquiladora  law,  industries  based  outside  Mexico  are  permitted  to 
bring  capital  equipment,  components,  and  raw  materials  into  Mexico  without 
paying  import  duties.  The  finished  products  of  these  Mexico-based  industries,  or 
"maquiladoras",  then  are  exported  to  the  U.S.,  with  duties  owed  only  on  the  value 
added  in  Mexico.  In  return,  hazardous  waste  produced  at  the  maquiladoras,  not  oth- 
erwise disposed  of  in  accordance  with  Mexican  law,  must  be  returned  to  the  original 
country  of  export. 

Over  1,600  maquiladora  plants  employing  over  400,000  people  have  been  estab- 
lished in  Mexico.  About  80%  of  these  maquiladora  plants  (1,327)  are  located  in  the 
border  area,  employing  approximately  360,000  people.  These  workers,  and  their  de- 
pendents, account  for  a  significant  percentage  of  the  population  along  the  border. 
Most  of  the  remaining  maquiladora  plants  are  located  in  and  around  Mexico  City. 
Approximately  80%  of  the  border  maquiladoras  are  located  in  six  Mexican  sister 
cities. 

On  the  U.S.  side  of  the  border  area,  EPA  data  indicates  that  in  1989  there  were 
145  manufacturing  facilities  which  process  toxic  chemicals  (25,000  pounds  or  more 
per  year)  or  use  toxic  chemicals  (10,000  pounds  or  more  per  year)  and  employ  10  or 
more  employees.  In  general,  the  overall  economy  of  the  border  area  (on  either  side) 
is  intertwined.  Thousands  of  people  travel  across  the  border  each  day  between  their 
homes  and  their  jobs.  In  fact,  nearly  200  million  people  cross  this  border  each  year, 
making  it  the  most  frequently  crossed  border  in  the  world.  Many  border  area  resi- 
dents speak  both  Spanish  and  English. 

B.  Border  Water  Quality 

1.  Wastewater  Treatment  and  Water  Quality 

The  human  population  and  industrial  base  of  the  border  area  generates  hundreds 
of  millions  of  gallons  of  wastewater  (sewage)  every  day.  In  some  areas  of  the  border, 
the  waters  that  cross  the  boundary  or  that  are  tributary  to  the  international  rivers 
present  unacceptable  sanitary  conditions  attributed  to  the  disposal  of  untreated  mu- 
nicipal wastewater  in  these  watercourses,  which  is  also  a  pollution  threat  to  trans- 
boundary  underground  waters.  Whether  measured  in  terms  if  human  health  or  eco- 
system impacts,  water  pollution  caused  by  daily  discharge  of  untreated  wastewater 
is  the  single  worst  environmental  problem  along  the  U.S./Mexico  border.  This  prob- 
lem is  concentrated  in  the  Mexican  sister  cities  in  which  most  the  border  population 
resides.  The  following  is  an  analysis  of  the  major  sources  of  untreated  wastewater 
discharge  in  the  border  region. 

The  wastewater  collection  system  for  the  city  of  Tijuana  cannot  convey  and  treat 
all  of  the  wastewater  generated,  and  untreated  wastewater  from  Tijuana  flows 
across  the  border  into  San  Diego  as  a  result.  Since  the  1960's,  the  City  of  San  Diego 
has  treated  City  of  Tijuana  wastewater  on  an  intermittent  basis.  In  October  1991  a 
wastewater  diversion  project  was  completed  at  the  Tijuana  River  to  redirect  the 
daily  flow  of  13  million  gallons  of  sewage  from  Tijuana  to  San  Diego's  existing 
wastewater  treatment  project.  Currently,  San  Diego  wastewater  is  treated  to  an  ad- 
vanced primary  level,  and  the  City  and  EPA  are  discussing  upgrading  treatment  to 
secondary  level  before  ocean  discharge,  three  and  one-half  miles  from  shore.  This 
interim  project  is  designed  to  address  the  region's  wastewater  treatment  demands 
until  a  planned  U.S.-Mexico  25  million  gallon-a-day  facility  is  completed  in  1995. 
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The  Government  of  Mexico  has  constructed  a  pumping  station,  pressure  line,  con- 
veyance channel  and  treatment  plant  for  Tijuana,  which  at  present  are  functioning 
properly.  Section  510  of  the  Clean  Water  Act  amendments  of  1987  provides  an  au- 
thorization for  the  U.S.  to  participate  in  the  cost  of  an  international  wastewater 
treatment  facility  for  the  excess  wastewater  flowing  from  Tijuana. 

The  New  River,  originating  south  of  Mexicali,  flows  north  carrying  both  raw  and 
partially  treated  municipal  wastewater,  industrial  wastewater  and  agricultural 
wastes  into  California  where  additional  agricultural  runoff  enters  the  river.  The 
Mexicali  municipal  wastewater  system  is  insufficient  for  all  of  the  wastewater  gen- 
erated in  that  city,  resulting  in  transboundary  contaminated  flows  in  the  New 
River.  While  a  large  part  of  Mexicali's  wastewater  is  treated,  the  effluent  is  dis- 
charged into  the  New  River  without  disinfection.  The  remaining  wastewater  flows 
without  treatment  to  the  New  River  or  drainage  tributaries.  Industrial  wastes  from 
several  areas  of  Mexicali  also  discharge  into  drains  that  empty  into  the  New  River. 
Other  discharges  into  the  New  River  include  untreated  industrial  wastewater,  waste 
from  pigpens,  and  drainage  from  the  open  air  municipal  solid  waste  dump.  Mexicali 
has  instituted  industrial  pretreatment  of  some  industrial  wastewater  at  the  factory, 
relocated  the  confined  animal  feeding  operations  to  prevent  their  discharge  from  en- 
tering the  river,  relocated  the  municipal  solid  waste  dump,  and  improved  the  mu- 
nicipal collection  system.  Nevertheless,  the  New  River's  water  quality  remains 
below  its  designated  water  quality  standard. 

The  wastewaters  of  both  Nogales'  are  treated  in  an  international  treatment  plant 
jointly  funded  by  the  U.S.  and  Mexico,  located  north  of  the  border.  Surface  water 
assessments  by  the  State  of  Arizona  since  the  1970's  indicate  that  surface  water  in 
Nogales  has  been  contaminated  intermittently  with  fecal  coliform,  an  indicator  of 
human  waste,  and  there  is  possibly  industrial  and  inorganic  waste  contamination. 
Chlorination  in  Mexico  and  facilities  for  pumping  Nogales  wastewater  in  the  U.S. 
were  constructed  to  control  fecal  coliform  counts  under  Arizona  standards.  A  com- 
bined flow  of  25  million  gallons  per  day  of  untreated  wastewater  is  currently  dis- 
charged from  28  outfalls  in  the  city  of  Nuevo  Laredo.  A  new  wastewater  collection 
and  treatment  system  is  under  construction  under  the  auspices  of  the  International 
Boundary  and  Water  Commission  to  serve  Nuevo  Laredo,  with  funding  provided  by 
the  United  States,  Mexico  and  the  State  of  Texas.  Nuevo  Laredo's  25MGD  flow  will 
be  conveyed  by  an  improved  collection  system  and  treated  to  standards  agreed  to  by 
the  two  governments  in  a  treatment  plant  located  on  the  Mexico  side  of  the  border. 

2.  Colonias 

As  industry  and  other  sectors  of  the  economy  in  the  border  cities  have  grown,  the 
added  economic  activity  and  attendant  population  increases  have  produced  substan- 
tial strain  on  the  border  area's  infrastructure.  Extensive  Federal,  State  and  local 
investment  in  water  supply  and  treatment  and  other  public  works  has  occurred  in 
conjunction  with  the  recent  economic  growth  in  the  U.S.  border  counties.  Controls 
such  as  urban  zoning  and  provision  of  a  wide  range  of  public  services  on  the  U.S. 
side  of  the  border  area  have  mitigated  many  of  the  potentially  negative  impacts  of 
this  rapid  grovvi;h. 

In  spite  of  these  controls,  rural,  unincorporated  subdivisions  in  U.S.  border  coun- 
ties, called  "colonias",  often  have  substandard  or  nonexistent  water  and  sewer  facili- 
ties. In  Texas  and  New  Mexico  over  200,000  residents  live  in  such  colonias.  About  60 
percent  of  the  Texas  colonias  and  about  80  percent  of  the  New  Mexico  colonias  have 
drinking  water  service.  Often  the  residents  obtain  water  from  a  yard  tap  or  common 
tap  which  serves  several  residences,  and  human  waste  is  disposed  of  in  private  pits. 
Of  the  Texas  colonias,  less  than  1  percent  have  sanitary  sewer  systems.  In  New 
Mexico,  7  percent  have  sanitary  sewer  systems.  In  colonias  without  sewers,  resi- 
dents typically  use  septic  tanks  and  privies  which  do  not  meet  public  health  stand- 
ards and  which  can  degrade  groundwater  and  contaminate  shallow  wells  used  for 
drinking  water  in  colonias  without  public  drinking  water  systems.  El  Paso  County, 
Texas,  has  a  high  concentration  of  rural  colonias,  and  consistently  reports  five  times 
the  national  average  in  hepatitis  cases  every  year. 

Both  Texas  and  New  Mexico  have  funding  programs  for  water  and  sewer  develop- 
ment needs  in  the  colonias.  Texas  has  authorized  a  $250  million  bond  issue  for 
water  and  sewer  system  projects  in  economically  distressed  counties  and  in  all  coun- 
ties adjacent  to  the  Mexican  border,  which  will  include  the  colonias.  The  EPA  Fiscal 
Year  1990  Appropriation  Act  allocated  $15  million  for  establishing  a  special  revolv- 
ing fund  for  loans  in  the  colonias  of  12  Texas  counties.  This  appropriation  was  fol- 
lowed in  1992  with  an  appropriation  of  $50  million  to  address  colonias  needs  in 
Texas  and  $10  million  for  colonias  in  New  Mexico. 
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3.  Water  Quality  Impacts  on  Border  Ecosystems 

Estuaries  and  wetlands  are  a  critical  natural  resource  providing  great  economic, 
public  health  and  ecological  benefits.  These  include  fish  spawning  grounds  and  nurs- 
eries, food  chain  production  essentials,  feeding  and  breeding  habitats  for  wildlife, 
stormwater  storage  for  flood  reduction,  stabilizing  of  shorelines,  stemming  nonpoint 
source  pollution  by  trapping  sediments  and  pollutants,  important  recreational  op- 
portunities and  commercial  fishing.  Over  the  long  term,  ecological  degradation 
either  directly  or  indirectly  degrades  human  health  and  the  economy.  Two  instances 
of  this  in  the  border  area  are  the  lower  Rio  Grande  Valley  and  the  San  Diego  area. 

The  lower  Rio  Grande  Valley  is  home  to  one  of  the  most  unusual  ecosystems  in 
the  United  States.  Only  about  five  percent  of  the  original  subtropical  forest  re- 
mains, having  been  lost  to  agriculture  and  vacation  homes.  The  forest  is  scattered 
along  the  Rio  Grande  River  constituting  11  distinct  habitats  for  a  wide  diversity  of 
plants  and  animals.  Portions  of  these  habitats  are  protected  as  part  of  the  lower  Rio 
Grande  National  Wildlife  Refuge,  conservation  organizations  and  private  citizens 
are  engaged  in  an  effort  to  piece  together  at  least  250,000  acres  to  form  a  Wildlife 
Corridor  stretching  from  the  river's  mouth  in  the  Gulf  of  Mexico  to  Falcon  Dam, 
about  200  miles  upstream.  The  Chihuahuan  Thorn  Forest,  which  ranks  fifth  nation- 
ally as  a  unique  and  threatened  ecosystem,  is  located  along  the  river  near  the  dam. 

Natural  habitats  in  and  around  San  Diego  Bay  have  been  greatly  altered  and  re- 
duced during  the  last  100  years.  Nearly  90  percent  of  the  salt  marshes  and  50  per- 
cent of  the  mudflats  have  been  lost  due  to  filling.  Virtually  all  of  the  upland  habitat 
has  been  converted  to  urban  and  industrial  uses.  Most  shoreline  development  sits  on 
fill.  The  Bay  today  is  much  deeper  and  narrower  than  it  once  was,  and  only  the 
South  Bay  has  significant  areas  of  marsh,  mudflats  and  salt  ponds.  Freshwater 
inflow  has  been  diminished  by  dam  construction,  extensive  groundwater  use,  diver- 
sion of  the  San  Diego  River,  and  prolonged  drought.  The  remaining  subtidal,  interti- 
dal,  and  salt  pond  habitats  are  vitally  important  to  fish  and  wildlife  resources.  The 
Bay  supports  an  large  number  of  species,  including  five  endangered  species,  over 
100  species  of  water  fowl  and  shorebirds,  and  90  species  of  fish  and  shellfish.  The 
mudflats  of  the  South  Bay  are  a  significant  stopover  for  shorebirds  of  the  Pacific 
Flyway.  In  the  1940's  and  1950's,  San  Diego  Bay  became  highly  degraded  by 
wastewater  discharges.  Improved  water  quality  has  now  allowed  the  Bay  to  become 
a  significant  recreational  resource,  which  is  a  substantial  source  of  income  for  the 
San  Diego  area. 

The  San  Diego  Bay  Cleanup  Project,  Initiated  in  1985,  has  resulted  in  the  charac- 
terization of  Bay  water  quality  problems,  and  ongoing  work  of  Federal  and  state 
agencies  has  added  to  the  level  of  knowledge  regarding  the  principal  problems  of 
the  Bay:  contaminated  sediments,  nonpoint  source  pollution,  and  habitat  degrada- 
tion. The  Tijuana  River  National  Estuarine  Reserve  marshland  will  be  a  beneficiary 
of  the  planned  international  wastewater  treatment  facility  to  be  located  at  its  up- 
stream edge  with  its  outfall  by-passing  the  reserve. 

C.  Border  Air  Quality 

The  vast  portion  of  the  U.S.-Mexico  border  area  is  a  lightly  populated,  rural 
desert  or  semi-desert.  In  fact,  because  of  the  lack  of  significant  population  and  in- 
dustrial/commercial bases,  EPA  does  not  require  air  monitoring  in  many  such  rural 
areas.  Air  quality  in  these  areas  is  generally  acceptable.  Several  border  "sister 
cities"  exhibit  air  quality  below  the  National  Ambient  Air  Quality  Standard 
(NAAQS)  for  one  or  more  of  six  criteria  pollutants.  The  two  largest  U.S.  border 
cities,  San  Diego  and  El  Paso,  are  nonattainment  areas,  along  with  portions  of  six 
other  border  counties,  whose  land  areas  are  largely  rural. 

Motor  vehicle  emissions  are  a  major  air  pollution  source.  Preliminary  results 
from  a  joint  SEDU&EPA  vehicular  testing  program  in  Juarez  show  the  Juarez  vehi- 
cle fleet  is  characterized  by  a  high  level  of  tampering,  which  can  reduce  the  combus- 
tion efficiency  of  the  vehicles  to  an  early-  to  mid-1970s  American  level.  Inefficient 
automobile  fuel  combustion  results  in  high  emissions  of  VOC,  nitrogen  oxides, 
carbon  monoxide,  and  particulate  matter.  Although  no  similar  data  now  exist  for 
Tijuana  or  Mexicali,  it  is  likely  that  a  similar  vehicular  generation  exists  in  such 
other  border  towns. 

Area  sources  (including  residential  sources)  emit  large  quantities  of  particulate 
matter  and  carbon  monoxide.  Many  residences  in  the  Mexican  border  area  burn 
nontraditional  fuels  to  provide  warmth  in  the  winter.  Such  fuels  include  wood 
scraps,  cardboard,  and  tires.  In  adjoining  U.S.  areas  in  the  same  airshed,  constricted 
airflow  due  to  terrain  and/or  temperature  inversions  exacerbates  the  effects  of 
these  emissions,  causing  high  levels  of  particulate  matter  and  carbon  monoxide. 
Area  sources  on  the  Mexican  side  of  the  border  is  a  factor  contributing  to  the  El 
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Paso/ Juarez  arished's  nonattainment  of  the  NAAQS  for  carbon  monoxide  and  par- 
ticulate matter. 

Throughout  the  border  area,  approximately  1,400  maquiladora  plants  are  clus- 
tered in  Mexico.  Although  air  emissions  inventories  from  such  plants  are  only  now 
being  compiled,  there  is  concern  over  the  volatile  organic  compound  (VOC)  emis- 
sions of  plants  that  manufacture  electronic  and  electric  equipment,  material,  and 
supplies;  transportation  equipment,  and  furniture.  The  manufacture  of  these  goods 
and  others  involves  processes,  particularly  the  use  of  paint  coatings  and  solvents, 
that  result  in  the  emission  of  VOCS.  VOCs  are  a  major  component  in  the  formation 
of  ozone,  a  NAAQS  criteria  pollutant,  in  the  lower  atmosphere.  Indigenous  indus- 
tries located  in  the  Mexican  border,  including  oil  and  gas,  metallurgy,  iron  and 
steel,  electric  power  generation,  cement  manufacturing,  mining,  and  brick  manufac- 
turing, area  are  also  a  source  of  VOC  emissions.  Industries  of  this  kind  typically 
have  higher  VOC  emissions  than  the  light  manufacturing  and  assembly  industries 
in  the  maquiladora  program. 

Visibility  is  another  concern  in  the  border  region.  The  U.S.  National  Park  Service 
maintains  a  visibility  monitoring  network  in  many  Park  areas  in  the  Southwest 
U.S.  Many  of  these  monitors  show  a  number  of  days  with  degraded  visibility. 
During  some  periods  of  poor  visibility  in  areas  such  as  Big  Bend  and  Guadalupe 
Mountains/Carlsbad  Caverns  National  Parks,  Mexican  sources  as  far  away  as  Mon- 
terrey may  be  significantly  contributing  to  the  degradation  in  visibility.  Although 
not  the  only  source  area  of  concern  (the  Texas  Gulf  Coast  area  is  also  implicated)  ,  it 
is  important  to  recognize  the  international  component  of  visibility  problems  in 
American  National  Park  areas. 

Sulfur  dioxide  (S02)  emissions  from  copper  smelters  and  utilities  on  both  sides  of 
the  border  have  been  a  concern  in  the  past  but  are  currently  not  having  major  ef- 
fects on  ambient  S02  levels  due  largely  to  cooperative  efforts  between  the  two  gov- 
ernments under  Annex  IV  to  the  1983  U.S.-Mexico  Border  Environmental  Agree- 
ment, which  was  adopted  in  1987  and  effected  a  standard  emission  limitation  on 
American  and  Mexican  border  copper  smelters.  Such  smelters  are  a  major  source  of 
S02  emissions. 

D.  Hazardous  and  Solid  Waste 

1.  Municipal  Solid  Waste 

Per  capita  municipal  solid  waste  (MSW)  generation  in  the  border  area  is  1.5 
pounds  per  person  per  day — lower  than  the  U.S.  national  average  of  4  pounds  per 
person  per  day  due  to  the  lower  level  of  affluence  of  the  population  in  the  area.  This 
amounts  to  a  total  of  9  million  pounds  (4,500  tons)  of  MSW  generated  per  day,  or 
4500  tons  per  year.  The  volume  and  characteristics  of  waste  have  changed  in  recent 
years  from  typical  organic  residues  to  ones  of  slower  degradation  (i.e.,  plastics).  Of 
the  total  MSW  generated,  it  is  estimated  that  only  1800  tons/day  (or  40%)  are  actu- 
ally collected.  This  suggests  2700  tons/day  (or  close  to  1  million  tons  per  year)  are 
disposed  of  improperly.  About  65%  of  the  garbage  actually  collected  is  disposed  of  in 
open  air  dumps  (this  is  1700  tons/day  or  427,000  tons/year). 

Open  air  dumps  in  Mexico  have  created  problems  from  noxious  odors  and  air  pol- 
lution resulting  from  the  intentional  and  unintentional  burning.  In  Nogales  for  ex- 
ample, open  dumps  may  burn  for  days  at  a  time  and  the  smoke  travels  across  the 
border.  Also,  improper  disposal  of  wastes  and  open  dumps  in  Mexico  raise  the  poten- 
tial for  groundwater  or  surface  water  contamination. 

2.  Hazardous  waste  from  the  Maquiladora  program 

Mexican  law  requires  that  hazardous  wastes  generated  in  the  maquiladoras  be  re- 
patriated to  the  U.S.  or  be  "nationalized."  "Nationalization"  is  a  process  through 
which  the  Mexican  government  decides  that  hazardous  wastes  can  stay  within  the 
country  for  recycling.  Heizardous  wastes  which  cannot  be  managed  at  one  of  the 
seven  recycling  facilities  authorized  by  SEDUE  (as  of  1990)  must  be  returned  to  the 
U.S.  As  tariff  barriers  are  eliminated  under  the  NAFTA,  less  hazardous  waste 
should  be  returned  to  the  U.S.  Typical  hazardous  waste  types  generated  in  maquila- 
dora settings  include  acids,  bases,  liquids  containing  heavy  metals,  metal  plating 
wastes,  organic  solvents,  and  cyanide  wastes.  Hazardous  wastes  generated  in  these 
operations  may  pose  significant  risks  to  human  health  and  the  environment  if  not 
managed  properly. 

Data  from  EPA  Region  VI  (comprising  the  states  of  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma  and  Texas)  indicate  that  hazardous  waste  import  shipments 
through  Texas  border  stations  grew  from  9  shipments  and  189.9  tons  in  1987  to  738 
shipments  and  4085  tons  in  1992.  These  wastes  were  shipped  to  treatment  and  dis- 
posal facilities  throughout  Region  VI  as  well  as  other  areas  of  the  U.S.  Other  data 
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collected  by  EPA  Regions  VI  and  IX  indicate  that  the  amount  of  hazardous  waste 
currently  entering  the  United  States  from  Mexico  for  treatment  and  disposal  is  so 
small  relative  to  the  amount  generated  in  the  States  themselves  (i.e.,  over  66  million 
tons  in  Region  VI  in  1987)  that  minimal  impacts  on  hazardous  waste  treatment  and 
disposal  capacity  in  the  border  area  (or  in  the  remainder  of  the  United  States)  are 
likely.  If  numbers  of  return  shipments  moving  through  or  managed  in  other  U.S. 
border  states  are  similar  to  those  cited  above  from  Texas,  one  concludes  that  little, 
if  any,  effect  on  our  national  waste  management  capacity  can  be  reasonably  antici- 
pated. 

Given  the  very  low  number  of  shipments  entering  Texas  and  the  likelihood  that 
similar  situations  are  faced  in  other  border  States,  there  is  a  possibility  that  too 
little  is  known  about  the  management  of  hazardous  wastes  generated  at  the  maqui- 
ladoras.  EPA  and  SEDESOL  activities  described  below  are  focusing  on  better  char- 
acterizations of  the  wastes  generated  by  maquiladoras  and  better  tracking  proce- 
dures to  determine  the  ultimate  fate  of  these  wastes. 

II.  Integrated  Border  Environmental  Plan 

In  1983,  heads  of  state  from  the  United  States  and  Mexico  signed  an  Agreement 
on  Cooperation  for  the  Protection  and  Improvement  of  the  Environment  in  the 
Border  Area  (La  Paz  Agreement).  Under  this  agreement,  the  two  countries  outlined 
ways  "to  cooperate  in  the  field  of  environmental  protection  in  the  border  area,"  and 
defined  the  border  as  "the  area  situated  100  kilometers  on  either  side  of  the  inland 
and  maritime  boundaries."  Subsequently,  a  November  1990  Presidential  agreement 
directed  the  two  countries  to  develop  a  comprehensive  environmental  plan  for  the 
border  region.  This  was  accomplished  in  the  Integrated  Border  Environmental  Plan 
(IBEP),  released  in  February,  1992. 

Mexico  and  the  United  States  have  been  successful  in  achieving  many  of  the 
Border  Plan  objectives,  as  described  below.  While  activities  are  led  by  the  Environ- 
mental Protection  Agency  (EPA)  and  Mexico's  Secretariat  of  Social  Development 
(SEDESOL),  several  agencies  have  participated  in  the  effort,  including  Mexico's  Na- 
tional Water  Commission,  Civil  Protection  of  Mexico,  the  Mexico  and  U.S.  Sections 
of  the  International  Boundary  and  Water  Commission  (IBWC),  the  U.S.  Customs 
Services,  and  a  number  of  U.S.  and  Mexican  state  agencies.  The  determination  of 
both  countries  to  respond  to  public  concerns  in  the  border  area  is  demonstrated  by 
the  fact  that  much  as  been  accomplished  with  limited  resources. 

The  IBEP  represents  an  unprecedented,  coordinated  effort  by  both  governments 
to  address  border  environmental  problems  on  an  integrated  basis.  Its  implementa- 
tion has  suffered  from  lack  of  financial  resources,  but  the  IBEP  remains  a  success 
story.  It  demonstrates  what  can  be  accomplished  with  the  limited  resources  devoted 
to  the  border  to  date,  and  what  could  be  accomplished  if  sufficient  capital  resources 
were  available  to  the  Mexican  government  in  the  future  through  growth  of  the 
Mexican  economy. 

A.  Environmental  Enforcement 

Since  July  1992,  nearly  15,000  inspections  have  been  carried  out  by  SEDESOL  in 
a  comprehensive  inspection  program,  including  2,144  in  the  border  area.  These  in- 
spections resulted  in  temporary  partial  closure  of  1,118  companies  (186  in  the  border 
area,  and  210  temporary  total  closures  (55  in  the  border  area).  A  joint  Cooperative 
Enforcement  Strategy  Work  Group  was  created  in  1991,  through  which  Mexico  has 
assisted  the  U.S.  in  developing  a  cluster  of  cases  enforcing  U.S.  import/export  laws, 
8  of  which  involved  violations  with  respect  to  hazardous  waste  exports  to  Mexico. 

In  June  1992,  Mexico  and  the  U.S.  announced  enforcement  actions  targeted  on 
the  border  area.  Mexico  conducted  42  inspections  discovering  violations  at  22  facili- 
ties, resulting  in  8  shut-down  orders  and  4  bond  forfeitures.  The  U.S.  undertook  17 
enforcement  actions,  seeking  $2  million  in  penalties  and  2  criminal  indictments. 
The  U.S.  filed  4  hazardous  waste  enforcement  cases  developed  using  the  binational 
hazardous  waste  tracking  system.  In  support  of  these  enforcement  efforts,  EPA  has 
provided  "multi-media"  inspector  training  courses  to  370  SEDESOL  inspectors  coun- 
trjrwide.  In  addition,  a  task  force  of  U.S.  federal  and  state  agencies  increased  detec- 
tion of  illegal  transboundary  shipments.  California  and  Texas  provided  personnel  to 
conduct  routine  inspections  of  transboundary  shipments  at  border  crossings.  U.S. 
and  Mexican  Customs  began  coordinating  inspection  and  safety  techniques;  bina- 
tional customs  coordination  resulted  in  two  criminal  indictments  for  illegal  waste 
exports,  stopping  of  several  attempted  illegal  waste  shipments.  U.S./Mexico  case- 
specific  cooperation  has  produced  clean-up  at  illegal  waste  sites  in  Mexico  and/or 
investigations  into  potential  U.S./Mexico  violations  in  at  least  six  separate  matters. 
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B.  Wastewater  Infrastructure  Improvement 

The  IBEP  identifies  several  high  priority  municipal  infrastructure  projects  which 
will  address  the  problem  of  untreated  wastewater  discharges  on  the  Mexican  side  of 
the  border.  The  U.S.  and  Mexico  have  initiated  design,  construction  and/or  oper- 
ation of  13  waste  water  treatment  facilities  in  the  border  area.  Projects  are  in  vari- 
ous stages  of  construction  in  Tijuana,  Nogales,  Nuevo  Laredo,  Laredo  and  several 
other  cities.  In  addition,  the  Mexican  government  has  implemented  and  planned 
$450  million  in  projects  including  dredging  sewer  systems,  intensive  clean-up  of  haz- 
ardous waste  sites,  construction  of  sanitary  landfills,  paving  roads,  and  improving 
public  transportation  and  traffic  management.  The  U.S.  implemented  programs  ad- 
dressing sanitation  needs  in  Texas  and  New  Mexico  colonias  described  above.  In  ad- 
dition, an  industrial  pretreatment  program  was  initiated  in  Ciudad  Juarez,  and  the 
U.S.  and  Mexico  agreed  in  principle  on  a  bi-national  pretreatment  program  for  the 
Nogales  International  Waste  Water  Treatment  Plant  and  the  IBWC  carried  out  an 
initial  influent  characterization. 

Both  governments  have  worked  cooperatively  to  monitor  water  quality  in  the 
border  area.  The  United  States  undertook  an  inventory  of  drinking  water  supply 
systems  in  the  Lower  Rio  Grande  Valley,  while  Mexico  inventoried  water  supply 
systems  in  the  principal  border  cities  of  the  Rio  Grande/ Rio  Bravo.  A  binational 
field  survey  of  toxic  contamination  of  the  Rio  Grande/ Rio  Bravo  was  completed, 
with  a  report  expected  by  April,  1994.  The  U.S.  initiated  a  well  head  protection  pro- 
gram for  El  Paso  and  data  collection  began  on  the  ground  water  protection  program 
for  the  Nogales  area. 

C.  Solid  Waste  Infrastructure  Improvement  and  Cleanup 

The  IBEP  called  for  a  number  of  activities  related  to  the  difficulty  of  managing 
hazardous  and  solid  waste  generated  by  municipalities  and  industry  along  the 
border.  Most  important  of  these  is  the  development  of  an  interlocking  manifest 
system  to  document  and  confirm  transborder  movement  of  hazardous  waste  from 
maquiladoras  to  U.S.  treatment/disposal  facilities.  EPA  provided  database  software 
and  training  to  SEDESOL  for  this  purpose,  and  SEDESOL  is  now  administering  a 
hazardous  waste  manifest  system  for  the  maquiladora  industry  which  integrates 
with  the  U.S.  system  administered  under  the  Resource  Conservation  and  Recovery 
Act.  (RCRA).  EPA  has  since  initiated  four  enforcement  actions  against  companies 
with  import  violations  identified  through  the  data  base. 

In  the  IBEP,  the  U.S.  and  Mexico  agreed  to  a  consultative  mechanism  for  the  ex- 
change of  information  on  existing  and  proposed  waste  management  facilities  and  ex- 
isting waste  disposal  sites  in  the  border  zone.  EPA  developed  strategies  for  the 
border  area  using  available  Geographic  Information  Systems  (GIS)  technology/aerial 
surveillance  and  information  from  local  agencies.  EPA  provided  training  on  aerial 
photography  interpretation  while  SEDESOL  is  designing  a  strategy  to  address  the 
problem  of  abandoned  waste  sites.  EPA  compiled  extensive  data  on  municipal  solid 
waste  disposal  facilities  and  completed  an  inventory  of  U.S.  sites.  Municipalities  in 
Mexico  are  conducting  an  assessment  of  municipal  solid  waste  disposal  facilities  in 
Mexican  border  area.  EPA  assisted  SEDESOL  in  facilitating  the  safe  shipment  of 
abandoned  drums  of  maquiladora  waste  to  U.S.  disposal  facilities.  EPA  and  SED& 
SOL  exchanged  information  on  maquiladora  facilities  that  generate  hazardous 
wastes. 

D.  Improving  Understanding  of  Border  Air  Quality 

Border  air  quality  is  a  subject  about  which  insufficient  data  exists  in  order  to 
prioritize  future  actions  toward  improvement.  Consequently,  air  emissions  invento- 
ries and  monitoring  networks  are  being  developed  under  the  IBEP  for  priority  bina- 
tional air  basins  to  determine  ambient  air  pollution  concentrations,  apportion 
sources  and  their  relative  impacts,  recommend  cost  effective  control  strategies,  and 
measure  progress  and  compliance. 

A  long-term  quality-assured  air  pollution  monitoring  network  was  established  in 
Ciudad  Juarez  in  June  1990.  Extensive  modeling  activities  are  underway.A  PM-10 
study  was  initiated  in  1992  to  assess  concentrations  of  particulates  and  to  develop 
control  strategies.  A  monitoring  station  located  at  the  Tijuana  Institute  of  Technolo- 
gy (ITT)  is  operating  with  initial  calibration  complete.  The  station  is  currently  moni- 
toring NOx,  03,  CO,  S02,  PM-10,  lead,  and  wind  speed/wind  direction.  A  pilot  vehi- 
cle inspection  and  maintenance  program  for  fleet  vehicles  has  been  initiated.  In  co- 
ordination with  SEDESOL  and  state/ local  officials  implementation  has  begun  on  a 
study  to  assess  cross-border  transport  of  PM-10/air  toxins  in  the  Nogales  area. 
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E.  New  Border  Action  Plan 


The  Clinton  Administration  has  recently  announced  its  commitment  to  develop- 
ment of  a  Border  Action  Program  (BAP)  as  part  of  its  NAFTA  package,  which 
builds  on  the  activities  of  EPA  and  other  federal  agencies  currently  undertaking  en- 
vironmental programs  along  the  border  under  the  IBEP.  The  Administration  distin- 
guishes its  BAP  from  previous  efforts  along  the  border  area  by  characterizing  it  as 
moving  from  a  planning  stage  to  an  action  mode.  Although  the  Plan  still  under  de- 
velopment, EPA  has  accelerated  some  of  the  projects  identified  in  the  IBEP.  For  ex- 
ample, EPA  has  begun  using  the  binational  database  for  tracking  hazardous  waste 
shipments  from  the  maquiladora  industry  developed  under  IBEP  to  initiate  enforce- 
ment cases  for  hazardous  waste  tracking  violations.  In  addition,  EPA  Administrator 
Browner  recently  announced  plans  to  establish  an  EPA  office  on  the  Border. 

III.  Environmental  Provisions  in  NAFTA  and  the  Bilateral  Side  Agreement 

The  bilateral  process  that  resulted  in  development  of  the  IBEP  was  overlapped  by 
the  larger,  trilateral  negotiations  leading  to  approval  of  the  North  American  Free 
Trade  Agreement  (NAFTA),  in  which  the  environmental  aspects  of  free  trade  be- 
tween Canada,  Mexico  and  the  United  States  received  considerable  attention. 
NAFTA  is  unprecedented  among  trade  agreements  in  its  provisions  dealing  with  en- 
vironmental concerns.  These  provisions  are  far-reaching  in  their  treatment  of  the 
environmental  concerns  associated  with  free  trade,  and  will  likely  serve  as  a  model 
for  future  trade  agreements.  Following  is  a  discussion  of  the  principal  environmen- 
tal provisions  of  the  NAFTA. 

A.  Preamble 

The  preamble  to  the  draft  agreement  provides  that  expanded  trade  and  economic 
development  should  take  place  in  an  environmentally  sound  manner.  The  parties 
have  resolved  to  undertake  its  several  trade-related  objectives  "...  in  a  manner 
consistent  with  environmental  protection  and  conservation."  NAFTA  Preamble.  The 
Parties  also  commit  to  ".  .  .  promote  sustainable  development;  [and]  strengthen  the 
development  and  enforcement  of  environmental  laws  and  regulations."  Id. 

This  provision  is  important  because  of  its  express  recognition  of  the  need  to 
ensure  that  trade  activities  are  undertaken  in  a  manner  consistent  with  environ- 
mental protection  and  sustainable  development.  The  language  helps  to  inform  the 
general  purposes  of  the  agreement. 

B.  Preservation  of  International  Environmental  Agreements 

The  NAFTA  expressly  preserves  the  right  of  the  Parties  to  enforce  specific  trade 
obligations  contained  in  specified  international  environmental  agreements  (includ- 
ing the  Montreal  Protocol,  the  Basel  Convention,  and  CITES),  by  providing  that 
such  obligations  take  precedence  over  NAFTA  provisions.  NAFTA  Article  104.  This 
is  subject  to  the  proviso  that  where  a  Party  has  a  choice  among  equally  effective 
and  reasonably  available  means  of  complying  with  such  trade  obligations,  the  Party 
chooses  the  alternative  that  is  the  least  inconsistent  with  other  provisions  of  the 
NAFTA.  Id. 

This  provision  directly  responds  to  concerns,  noted  above,  that  the  NAFTA  could 
result  in  a  new  basis  for  undermining  provisions  in  these  international  agreements. 
It  is  an  unprecedented  provision  in  a  trade  agreement.  Some  environmental  groups 
have,  however,  expressed  concern  that  the  proviso  could  be  interpreted  narrowly  by 
NAFTA  dispute  panels. 

C.  Standards-Related  ("SRM")  and  Sanitary/Phytosanitary  ("SPS")  Measures 

As  noted  above,  environmentalists  have  expressed  strong  concern  that  the  provi- 
sions of  these  sections  of  the  NAFTA  could  threaten  U.S.  laws  and  regulations,  and 
force  a  harmonization-down  to  lower  levels  of  protection.  The  text  includes  a 
number  of  provisions  to  ensure  this  does  not  occur,  and  eliminates  certain  provi- 
sions contained  in  draft  text  in  the  GATT  Uruguay  Round  that  created  major  con- 
cerns for  environmental  organizations.  The  main  provisions  of  the  NAFTA  text 
have  been  well-received  by  a  number  of  environmental  organizations. 

1.  Harmonization  of  standards; 

Preservation  of  sovereign  right  to  choose  level  of  protection. 

The  NAFTA  provides  that  where  international  standards  exist,  Parties  should  use 
them,  subject  to  broadly  stated  environment-related  exceptions.  The  NAFTA  encour- 
ages, but  does  not  require,  the  Parties  to  work  jointly  to  enhance  the  level  of  safety 
and  of  protection  of  human,  animal  and  plant  life  and  health,  the  environment  and 
consumers.  NAFTA  Article  906.1.  It  also  requires  Parties,  to  the  greatest  extent 
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practicable,  to  make  compatible  their  SRMs  to  facilitate  trade  "without  reducing 
the  level  of  safety  or  protection  of  human,  animal  or  plant  life  or  health,  the  envi- 
ronment or  consumers,"  without  prejudice  to  other  rights  under  the  SRM  chapter. 
NAFTA  Article  906.2. 

The  NAFTA  explicitly  preserves  the  Parties'  right  to  establish  their  own  levels  of 
protection  when  pursuing  environmental  objectives.  NAFTA  Articles  712.2  and 
904.2.  It  is  explicit  in  the  NAFTA,  both  in  the  SRM  Chapter  and  SPS  subchapter, 
that  a  Party  may  adopt  standards-related  measures  resulting  in  higher  levels  of  pro- 
tection than  those  afforded  by  internationally-agreed  upon  standards.  NAFTA  Arti- 
cles 713.3  and  905.3. 

The  NAFTA  establishes  standing  committees  to  implement  and  administer  the 
SRM  and  SPS  provisions,  to  provide  technical  advice  and  enhance  cooperation  on 
the  development,  application  and  enforcement  of  measures  under  their  provisions. 
The  SPS  Committee  is  also  intended  to  facilitate  the  enhancement  of  food  safety 
and  improvement  of  SPS  conditions  within  the  territories  of  the  Parties,  and  consul- 
tations on  specific  matters  relating  to  SPS  measures. 

2.  "Unnecessary  Obstacles"  to  trade. 

The  NAFTA  does  not  include  any  "least  trade  restrictive  test"  to  which  parties 
must  adhere  to  avoid  charge  that  their  measure  is  an  unnecessary  obstacle  to  trade. 
Under  the  SRM  chapter  of  NAFTA,  a  measure  is  deemed  not  to  constitute  an  un- 
necessary obstacle  to  trade  if  its  purpose  is  to  achieve  an  environmental  objective 
and  it  does  not  operate  to  exclude  goods  that  comply  with  that  measure.  NAFTA, 
Article  904.4.  The  NAFTA  also  does  not  require  ensuring  "proportionality  between 
regulations  and  the  risks  nonfulfillment  of  legitimate  objectives  would  create"  (this 
language  had  been  contained  in  the  Draft  Final  Act,  or  "Dunkel  Text,"  of  the  Uru- 
guay Round). 

Under  the  SPS  Subchapter,  Parties  must  ensure  that  SPS  measures  are  applied 
only  to  the  extent  necessary  to  achieve  their  appropriate  level  of  protection,  taking 
into  account  technical  and  economic  feasibility.  Some  environmental  groups  have 
expressed  concern  that  the  term  "necessary"  could  be  construed  narrowly  by  a 
NAFTA  panel.  However,  the  burden  would  be  on  the  party  contesting  the  regula- 
tion to  prove  that  it  is  not  "necessary,"  a  unique  feature  of  the  NAFTA  as  compared 
to  other  trade  agreements. 

3.  Risk  Assessment  and  Scientific  Uncertainty 

Under  NAFTA,  SPS  measures  must  be:  based  on  scientific  principles,  taking  into 
account  other  factors  including  geographic  conditions;  not  maintained  where  there 
is  no  longer  a  scientific  basis;  and  based  on  a  risk  assessment  appropriate  to  the 
circumstances.  NAFTA  Article  712.3.  See  also,  NAFTA  Article  715.  The  SPS  text 
also  allows  for  regulations  in  the  absence  of  sufficient  scientific  information. 
NAFTA  Article  715.4. 

Parties  to  the  NAFTA  are  authorized  but  not  required  to  conduct  an  assessment 
of  risk.  In  the  absence  of  scientific  information  sufficient  to  complete  a  risk  assess- 
rnent,  Parties  may  adopt  provisional  regulations  on  the  basis  of  available  informa- 
tion. Once  sufficient  information  becomes  available,  the  Party  shall  complete  its  as- 
sessment within  a  reasonable  period  and  where  appropriate  revise  its  regulation. 
NAFTA  Article  907.3. 

D.  Investment-related  Provisions 

The  NAFTA  Investment  Chapter  contains  the  two  provisions  to  address  the  envi- 
ronmental concerns  associated  with  higher  levels  of  investment  contemplated  by  the 
Agreement.  The  Investment  Chapter  permits  the  parties  to  impose  environmental 
measures,  consistent  with  its  provisions,  to  ensure  that  investment  activities  encour- 
aged by  the  NAFTA  are  undertaken  in  an  environmentally  sensitive  manner. 
NAFTA  Article  1114.1.  The  Investment  Chapter  also  provides  that  Parties  should 
not  relax  or  lower  their  health,  safety  or  environmental  standards  for  the  purpose 
of  attracting  or  encouraging  investment,  and  sets  forth  a  procedure  for  consulta- 
tions among  parties  in  case  such  action  is  taken  with  a  view  avoiding  any  such  en- 
couragement. NAFTA  Articles  1114.1,  1114.2.  The  latter  provision  has  been  praised 
as  a  major  first  step  in  seeking  to  address  the  problem  of  pollution  havens.  It  has 
also  been  criticized  by  some  environmental  groups,  however,  who  desired  a  manda- 
tory/binding provision. 

E.  Dispute  Resolution 

The  NAFTA  dispute  resolution  provisions  provide  both  a  forum  and  a  process  for 
resolution  of  trade-related  environmental  issues  in  a  manner  that  is  both  open  and 
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environmentally  sensitive.  Specifically,  the  NAFTA  provides  that  when  a  dispute  re- 
garding a  country's  standards  raises  factual  issues  concerning  the  environment,  the 
defending  country  may  choose  to  have  the  dispute  submitted  to  NAFTA  dispute  set- 
tlement procedures  rather  than  to  dispute  settlement  under  other  trade  agreements. 
Article  2005.4.  Similarly,  when  a  dispute  arises  relating  to  trade  obligations  taken 
under  specified  international  environmental  agreements,  the  defending  country  is 
given  the  same  election-option  to  submit  the  dispute  to  NAFTA  rather  than  else- 
where. Article  2005.3.  The  NAFTA  places  on  the  complaining  party  the  burden  of 
proving  that  an  environmental  or  health  measure  is  inconsistent  with  the  agree- 
ment, and  allows  dispute  settlement  panels  to  call  on  scientific  experts  for  advice  in 
trade  disputes  raising  environmental  and  health  science  issues. 

F.  NAFTA  Environmental  Side  Agreement 

The  NAFTA  will  benefit  the  environment  in  its  own  right.  The  side  agreement 
recently  concluded  between  the  NAFTA  parties  (Agreement)  adds  additional  protec- 
tions for  the  environment  of  both  countries  over  and  above  the  NAFTA's  unprece- 
dented environmental  language.  The  Agreement  creates  tools  to  require  countries  to 
enforce  their  environmental  laws,  and  establishes  the  North  American  Commission 
for  Environmental  Cooperation,  which  will  help  protect  and  conserve  the  environ- 
ment in  many  important  and  unprecedented  ways. 

The  Commission  will  facilitate  cooperation  between  the  NAFTA  countries  on  the 
full  range  of  environmental  issues,  both  in  the  border  areas  and  throughout  the  en- 
vironments of  the  three  countries.  This  will  lead  to  earlier  and  more  effective  solu- 
tions to  environmental  problems.  A  Council  of  environmental  ministers  from  each 
country  will  serve  as  a  forum  for  discussing  and  making  recommendations  about  im- 
portant environmental  issues.  These  may  include  life  cycle  management,  also 
known  as  production  process  methods,  transboundary  environmental  impacts,  and 
ecosystem  protection. 

An  independent  Secretariat,  made  up  of  staff  from  all  three  countries,  will  report 
regularly  on  significant  environmental  questions  confronting  the  countries,  such  as 
degradation  of  rivers  and  airsheds,  as  well  as  on  the  state  of  the  North  American 
environment  as  a  whole.  The  Secretariat's  reports  will  identify  problems  and  trends, 
create  a  common  factual  basis  for  analysis,  and  create  the  grounds  for  further  inter- 
national cooperation. 

The  Agreement  will  strengthen  national  enforcement  of  national  laws  through  a 
variety  of  means,  including  an  obligation  for  each  country  to  effectively  enforce  its 
environmental  laws.  That  obligation  is  backed  up  by  an  annual  report  of  enforce- 
ment activity,  opportunity  for  citizens  to  point  out  lapses  in  enforcement  and  ulti- 
mately a  path  breaking  dispute  settlement  mechanism  with  possible  sanctions 
against  the  countries.  In  addition,  cooperation  on  enforcement  matters  will  lead  to 
better  enforcement  efforts.  There  is  also  a  related  obligation  to  maintain  sufficiently 
high  levels  of  environmental  protection. 

The  Secretariat  will  monitor  on  an  ongoing  basis  the  environmental  effects  of  the 
NAFTA.  This  function  is  unprecedented  and  its  effects  will  be  far-reaching.  The 
monitoring  will  focus  attention  on  any  problems  that  may  arise  and  provide  a  better 
understanding  of  the  relationship  between  environment  and  trade  in  general.  In  ad- 
dition, the  Secretariat  will  coordinate  with  the  NAFTA  Free  Trade  Commission  and 
otherwise  seek  to  ensure  that  the  NAFTA  proceeds  in  an  environmentally  sensitive 
manner. 

The  Agreement  also  promotes  public  participation  and  transparency  in  the  devel- 
opment and  implementation  of  environmental  laws — themes  which  run  throughout 
the  Agreement.In  these  and  other  ways,  the  Commission  not  only  will  protect  the 
environment  of  the  U.S.,  Mexico  and  Canada,  but  also  will  exert  a  strong  influence 
on  future  environmental  relationships — including  those  relating  to  trade — among 
other  countries  around  the  world. 

IV.  Border  Infrastructure  Financing 

NAFTA  has  focused  long  overdue  national  attention  on  the  environment  of  the 
U.S.-Mexico  Border.  The  need  for  a  coordinated  public-private  response  to  financing 
border  infrastructure  is  compelling.  The  high  costs  of  prevention  and  clean-up  in 
the  border  area  accurately  mirror  the  region's  high  relative  public  health  and  eco- 
logical risks.  Yet  the  residents  of  the  border  area  simply  cannot  afford  these  costs 
by  themselves.  Meeting  this  challenge  requires  a  comprehensive  approach  that  fo- 
cuses resources  on  the  highest  priority  problems,  allows  for  maximum  participation 
of  local  citizens  and  organizations,  and  taps  the  expertise  already  existing  on  the 
Border.  More  important,  providing  for  the  infrastructure  along  the  border  to  meet 
toady's  needs  and  those  likely  to  be  created  by  future  growth,  with  or  without 
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NAFTA,  promises  to  be  an  expensive  proposition.  Estimates  range  from  $3  billion  to 
$  6  billion  in  infrastructure  costs  to  bring  the  shared  border  environment  up  to  ac- 
ceptable standards.  Financing  these  needs  in  partnership  with  Mexico  will  require 
innovative  approaches  in  international  public  financing. 

The  Clinton  Administration  is  considering  such  an  approach  with  a  Border  Envi- 
ronment Administration  or  BEA  at  its  center.  This  institution  would  coordinate  and 
oversee  environmental  infrastructure  projects  and  assemble  financing  packages  for 
environmental  projects.  A  second  institution,  the  Border  Environment  Finance  Fa- 
cility or  BEFF  would  be  created  to  serve  as  one  of  several  sources  of  financing  for 
environmental  projects  approved  by  the  BEA.  The  BEA  would  initially  focus  on 
wastewater,  drinking  water,  and  solid  waste  projects. 

Sources  of  available  financing  in  addition  to  the  BEFF  include  the  private  sector 
and  other  government  support  in  the  form  of  grants,  below  market  loans  and  guar- 
antees. It  is  important  to  stress  that  the  BEA  will  be  looking  to  the  private  sector  as 
a  major  source  of  investment  capital,  reducing  federal  government  outlays  in  the 
process.  The  BEA  will  seek  adoption  of  user  fees  and  revenue  bond  financing  to  the 
maximum  extent  possible.  However,  directly  accessing  the  private  financing  will 
still  not  be  a  practical  option  as  a  sole  source  of  financing  for  most  border  communi- 
ties. The  BEFF  serves  as  an  alternative  financing  mechanism  which  will  leverage 
U.S.  and  Mexican  funding  through  borrowing  in  international  capital  markets. 

The  basis  function  of  the  BEFF  would  be  to  issue  loans  or  guarantees  to  special 
purpose  corporations,  Mexican  government  agencies  and  U.S.  municipalities.  The 
initial  capitalization  of  the  BEFF  would  be  $3  million,  with  a  paid-in  portion  of  $450 
million  to  cover  default  risk  and  administrative  costs.  The  U.S.  and  Mexico  would 
share  these  costs  equally.  Capitalization  would  occur  over  a  4  year  period. 

Conclusion 

Only  now,  with  the  North  American  Free  Trade  Agreement  on  the  Congressional 
agenda,  is  the  border  area  environment  receiving  the  kind  of  national  attention  it 
deserves  and  needs  in  order  meaningfully  to  address  the  border  environment.  These 
problems  arose  in  the  absence  of  a  North  American  free  market,  and  must  be  ad- 
dressed regardless  of  the  fate  of  the  North  American  Free  Trade  Agreement.  The 
only  realistic  way  to  create  the  capital  necessary  for  investment  in  the  border  envi- 
ronment is  increase  the  size  of  the  economic  pie  in  North  America  generally,  and  in 
Mexico  in  particular.  Without  the  economic  stimulus  offered  by  NAFTA,  the  devel- 
opment of  environmental  infrastructure  on  the  Mexican  side  of  the  border  will 
never  be  able  to  accommodate  the  growing  human  population  and  industrial  base  of 
the  border  area.  NAFTA  represents  a  golden  opportunity  to  reverse  years  of  envi- 
ronmental neglect  along  the  border.  It  is  an  opportunity  The  United  States  cannot 
afford  to  miss. 

BUCK  J.  WYNNE 

Buck  J.  Wynne  joined  Vison  &  Elkins,  L.L.P.  as  a  partner  in  the  Dallas  office  in 
March,  1992.  His  practice  concentrates  on  environmental  regulation  and  litigation 
at  the  state  and  federal  levels.  Immediately  prior  to  joining  Vinson  &  Elkins,  Mr. 
Wynne  served  £is  Administrator  of  U.S.  Environmental  Protection  Agency  Region  6, 
where  he  was  responsible  for  administration  of  federal  environmental  programs  in 
Arkansas,  Louisiana,  New  Mexico,  Oklahoma  and  Texas — a  region  having  over 
1,200  miles  of  continuous  border  with  Mexico,  His  responsibilities  at  EPA  included 
civil  and  criminal  enforcement,  facility  permitting,  remedial  action,  and  oversight  of 
state  regulatory  programs.  Prior  to  his  federal  service,  Mr.  Wynne  chaired  the 
three-member  Texas  Water  Commission,  the  principal  environmental  regulatory 
agency  for  the  State  of  Texas. 

During  his  tenure  in  federal  and  state  government,  Mr.  Wynne  worked  closely 
with  his  counterparts  in  the  Mexican  government  in  the  development  of  the  U.S./ 
Mexico  Integrated  Border  Environmental  Plan  and  other  bilateral  efforts  in  connec- 
tion with  the  proposed  North  American  Free  Trade  Agreement.  In  addition,  he 
played  a  key  role  in  addressing  specific  trans-border  environmental  problems.  Ex- 
amples include  the  financing  and  construction  of  a  wasteswater  collection  and  treat- 
ment system  for  the  city  of  Nuevo  Laredo,  siting  of  hazardous  and  low-level  radioac- 
tive waste  sites  along  the  U.S./Mexico  border,  and  the  environmental  emergency  re- 
sponse action  undertaken  after  the  1992  Guadalajara  sewer  explosions. 

Prior  to  his  government  service,  Mr.  Wynne  was  engaged  in  commercial  litigation 
practice  in  Dallas  involving  antitrust  commodities  trading,  banking,  and  trade  prac- 
tice issues.  A  frequent  speaker  on  environmental  law  at  legal  and  industry  confer- 
ences, Mr.  Wynne  has  authored  several  law  review  articles  and  has  served  as  Chair- 
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man  of  the  Committee  on  Public  Finance,  Section  on  Urban,  State  &  Local  Govern- 
ment Law,  American  Bar  Association  (1991-92),  and  as  Chairman  of  the  Policy  Com- 
mittee, Galveston  Bay  National  Estuary  Program  (1988-91).  He  received  a  Bachelor 
of  Science  degree  in  biology  from  Tulane  University  in  1978  and  a  Jiris  Doctor 
degree  from  Southern  Methodist  University  in  1984. 

Note:  No  designation  has  been  made  by  the  Texas  Board  of  Legal  Specialization  for  a 
Certificate  of  Special  Competency  in  environmental  law. 


TESTIMONY  OF  DONALD  L.  CONNORS,  PRESIDENT,  ENVIRONMENTAL 
BUSINESS  COUNCIL  OF  THE  UNITED  STATES 

Mr.  Chairman,  and  members  of  the  Committee,  my  name  is  Donald  L.  (Donnors.  I 
am  an  attorney  with  the  Boston  and  Washington,  D.C.  offices  of  Foley,  Hoag  & 
Eliot.  I  am  the  president  of  the  Environmental  Business  Council  of  the  United 
States,  Inc.,  the  national  trade  association  of  companies  that  manufacture  environ- 
mental and  energy  products,  provide  consulting  and  engineering  services,  academic, 
research  and  other  environmental  organizations  (the  "Environmental  Industry"), 
representing  members  nationwide  and  focusing  on  the  export  of  U.S.  environmental 
products  and  services. 

The  U.S.  Environmental  Industry  is  already  a  $120  billion  a  year  business  in  tech- 
nology, equipment  and  services.  It  involves  more  than  50,000  companies  nationwide 
and  now  employs  more  than  1  million  employees  in  the  high-tech,  high-paying  jobs 
that  are  critical  to  America's  future.  The  role  of  the  Environmental  Business  Coun- 
cil of  the  United  States  is  to  provide  leadership  for  this  industry  so  it  can  realize  its 
extraordinary  potential  in  the  growing  global  market  for  environmental  goods  and 
services,  thereby  creating  hundreds  of  thousands  of  new  jobs  in  the  several  years 
ahead.  A  clean  environment  is  not  only  good  policy,  it's  good  business. 

The  global  marketplace  for  environmental  technology  is  currently  estimated  at 
$270  billion  and  is  expected  to  grow  to  at  least  $400  billion  by  the  year  1997.  Clear- 
ly, the  international  market  for  environmental  goods  and  technologies  is  one  that 
will  be  a  critical  engine  of  our  economic  growth  and  new  jobs  in  the  coming  years. 
This  is  so  because  of  the  extraordinary  technology  and  experience  in  environmental 
management  and  compliance  that  resides  within  this  industry  in  the  United  States. 

I  am  honored  to  have  been  asked  to  testify  today  on  a  subject  that  is  of  para- 
mount importance  to  the  Environmental  Industry,  and  one  that  will  be  integral  to 
America's  continued  efforts  to  maintain  global  leadership  in  the  global  market  for 
environmental  goods  and  services — the  North  American  Free  Trade  Agreement 
(NAFTA).  It  is  my  unequivocal  opinion  that  the  agreement  is  a  win-win  proposition: 
NAFTA  will  be  good  for  the  environment  in  Mexico,  and  it  will  benefit  the  Environ- 
mental Industry  in.  the  United  States.  This  will  occur  because  of  Mexico's  ongoing 
effort  to  achieve  enhanced  performance  in  environmental  management  and  by  the 
future  application  of  the  lessons  learned  in  NAFTA's  implementation  as  economic 
integration  proceeds  in  the  hemisphere. 

An  illustration  will  be  helpful.  Our  regional  affiliate,  the  Environmental  Business 
Council  of  New  England,  has  been  involved  with  Mexico  since  1991  in  programs  for 
environmental  technology  exchange,  cooperation  and  technological  training, 
through  an  agreement  with  Mexico's  Industrial  Trade  Association,  CONCAMIN. 
These  interactions  with  Mexican  industry  have  led,  in  a  relatively  short  time,  to  siz- 
able exports  of  U.S.  environmental  products  and  services — approximately  $100  mil- 
lion— by  Environmental  Business  Council  members.  In  addition,  many  of  our  compa- 
nies are  now  engaged  in  joint  ventures  with  Mexican  firms  to  provide  products  and 
services  to  the  public  and  private  sectors  in  Mexico.  We  have  witnessed  first-hand 
the  demand  for  environmental  products  and  services  in  Mexico,  as  well  as  that 
country's  public  and  private  sectors'  strong  commitment  to  improving  the  environ- 
ment. It  is  our  belief  that  NAFTA  will  serve  to  further  enhance  environmental  ef- 
forts on  both  sides  of  the  border — creating  jobs  and  economic  growth  among  envi- 
ronmental businesses  in  the  United  States  and  augmenting  environmental  protec- 
tion and  remediation  in  Mexico  by  the  transfer  of  technology,  skill  and  experience 
through  "Technology  Cooperation" — meaning  business  to  business  joint  ventures 
and  partnerships. 

The  Mexican  market  for  environmental  technologies  is  getting  bigger  all  the 
time — growing  faster  than  the  current  worldwide  rate — and  is  expected  to  be  worth 
$2-3  billion  by  mid-decade.  The  reasons  for  this  rapid  growth  are  four  key  market 
drivers.  These  are:  continued  market  liberalizations  which  will  increase  private 
sector  investment;  rapid  urbanization  and  industrialization,  which  fuel  the  rapidly 
growing  demand  for  environmental  products  and  services;  the  recent  strong  efforts 
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of  the  Mexican  government  to  enforce  stringent  new  environmental  laws  and  the 
parallel  efforts  of  Mexican  industry  to  improve  environmental  management  and 
compliance  practices;  and  the  increased  public  pressure  on  the  government  and  in- 
dustry to  improve  living  conditions  in  Mexico's  major  cities. 

Already,  Environmental  Business  Council  members  have  begun  to  take  advantage 
of  the  growing  market  for  environmental  technologies  in  Mexico: 

•  Massachusetts-based  HNU  Systems,  a  producer  of  instruments  that  monitor 
pesticides,  hazardous  wastes,  air  pollutants  and  water  toxins,  already  enjoys  $2 
million  in  annual  sales  to  Mexico. 

•  Raytheon  Corporation  has  started  programs  in  conjunction  with  PEMEX  to  de- 
velop new,  environmentally  friendly  fuel  additives  to  help  Mexico  phase  out 
lead-based  fuels. 

•  Applied  Geographies,  Inc.,  a  woman-owned  technology  firm,  is  presently  en- 
gaged in  the  performance  of  a  major  geographic  information  system  contract  in 
Mexico  City. 

These  are  just  three  of  many  successes  already  enjoyed  by  U.S.  environmental 
firms.  However,  passage  of  NAFTA  is  essential  if  U.S.  firms  are  truly  to  maximize 
their  advantage  in  Mexico  and  other  countries  in  the  hemisphere  and  beat  out  the 
competition,  especially  from  Europe  and  the  Far  East. 

NAFTA's  most  obvious  achievement  is  the  phase-out  of  tariffs  on  environmental 
equipment.  But  the  agreement  provides  many  other  competitive  advantages  to  U.S. 
firms: 

•  Its  service  sector  provisions  provide  for  a  "level  playing  field"  for  U.S.  indus- 
tries. 

•  It  provides  effective  intellectual  property  rights,  better  than  are  found  in  any 
other  trade  agreements. 

•  Where  the  three  NAFTA  countries  have  different  environmental  standards,  it 
harmonizes  the  "up" — not  "down." 

I  would  like  to  focus  for  a  moment  on  NAFTA's  service  sector  provisions.  This 
area,  which  is  often  overlooked  in  the  debate  surrounding  the  agreement,  provides  a 
critical  advantage  for  North  American  firms  over  their  rivals  from  Europe  and  the 
Far  East.  The  implementation  of  NAFTA  would  allow  "national  treatment" — the 
same  benefits  and  market  access  as  local  firms — across  the  region.  This  is  an  incred- 
ible step  forward  for  U.S.  providers  of  environmental  goods  and  services.  For  the 
first  time,  they  would  be  able  to  operate  in  Mexico  without  the  constraints  of  open- 
ing Mexican  subsidiaries  or  working  in  partnership  with  Mexican  companies.  Non- 
North  American  companies  would  operate  under  old  arrangements,  thus  being 
denied  the  benefits  enjoyed  by  NAFTA  countries. 

Intellectual  property  protection  is  another  area  in  which  NAFTA  provides  signifi- 
cant, tangible  benefits  to  U.S.  producers  of  environmental  goods  and  services.  This 
provision  of  the  trade  agreement  is  especially  important  to  the  members  of  the  En- 
vironmental Business  Council  of  the  United  States  and  our  state  and  regional  affili- 
ate councils,  whose  members  include  companies  that  supply  products,  engineering 
expertise  and/or  software-based  consulting  services.  This  protection  will  help  U.S. 
firms  do  more  business  in  Mexico,  maintaining  their  long-term  profitability. 

Finally,  more  than  one  commentator — including  former  EPA  Administrator  Wil- 
liam Reilly — has  described  NAFTA  as  the  "greenest"  trade  agreement  ever  negoti- 
ated. A  quick  review  of  the  facts  bears  this  out.  Not  only  does  the  agreement  con- 
tain tough  environmental  standards,  but  it  contains  specific  provisions  preventing 
companies  from  relocating  to  avoid  environmental  compliance.  In  the  Environmen- 
tal Side  Agreement,  the  three  countries  have  entered  into  specific  commitments  de- 
signed to  improve  enforcement  of  environmental  laws,  enhance  cooperation  on  envi- 
ronmental problem  solving  in  North  America  and  promote  public  participation  and 
due  process  in  developing  and  enforcing  environmental  laws.  It  is  little  wonder  why 
most  knowledgeable  authorities — including  six  major  environmental  groups — be- 
lieve that  NAFTA  will  be  good  for  the  environment. 

Though  we  believe  the  Mexican  market  will  remain  profitable,  the  Environmental 
Business  Council  of  the  United  States  sees  passage  of  NAFTA  as  a  critical  opportu- 
nity that  cannot  be  missed.  NAFTA  is  a  critical  early  step  in  the  integration  of 
trade  and  the  environment  within  this  hemisphere.  In  the  future,  the  opportunities 
created  by  this  linkage  and  the  exp>erience  gained  will  benefit  the  U.S.  Environmen- 
tal Industry.  However,  many  of  the  advantages  I  have  described  will  be  washed 
away  if  the  agreement  is  defeated.  And,  in  my  view,  re-negotiation  of  the  treaty  is 
not  a  realistic  option. 

We  believe  that  NAFTA  will  be  a  win  for  the  environment  and  a  win  for  the  U.S. 
Environmental  Industry.  We  urge  you  to  support  the  creation  of  additional  high- 
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wage,  high-tech  jobs  in  the  Environmental  Industry  beyond  the  more  than  1  million 
that  now  exist.  We  urge  you  to  support  a  cleaner  environment  for  North  America. 
We  urge  you  to  support  NAFTA. 

I  will  be  happy  to  answer  any  questions  you  have  about  my  testimony. 
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